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CURRENT TOPICS 


Legal Aid Costs 

SoME judges and divorce commissioners do not seem to 
have quite the same views on the purpose of legal aid and 
the effect of the Act and the regulations as the majority of 
practitioners. On the 11th February (The Times, 12th 
February) in the Divorce Court, Commissioner Sir REGINALD 
SHARPE, Q.C., said that he often felt that if it were not for 
the fact that the litigation was at the expense of the taxpayer 
some defended divorce cases would become undefended in the 
early stages. Two legally aided wives had abandoned their 
cases before the commissioner and their husbands’ petitions 
were no longer contested. In two other cases on the same 
day (Page v. Page and Metcalf v. Wells) the Court of Appeal 
(the MASTER OF THE ROLLs and JENKINS and Morris, L.JJ.) 
held, contrary to decisions in the court below, that where 
there was a valid civil aid certificate in force in respect of a 
cause of action and the litigant was legally aided, the court 
must at the termination of the proceedings give effect to the 
Legal Aid and Advice Act, 1949, s. 6 (5), which provides that 
solicitor and counsel acting for a legally aided person shall be 
paid out of the legal aid fund, and reg. 18 (3) of the Legal 
Aid (General) Regulations, 1950, which provides that an 
order for costs in proceedings to which an assisted person is 
a party shall include a direction that his costs are to be taxed 
as between solicitor and client in accordance with the pro- 
visions of Sched. III to the Act. The learned judges in the 
court below had taken the view that the civil aid certificates 
should not have been granted, with the result that solicitors 
and counsel would not be paid, as s. 2 (2) (b) had the effect 
that the legal advisers were disabled from making any claim 
against the parties. The court followed Brown v. Brown 
[1952] 1 T.L.R. 930, in which a divorce commissioner who 
had refused to make an order under reg. 18 (3) was reversed 
in similar circumstances. It would be preferable if judges 
refrained from criticising the grant of certificates, and also 
from criticising litigants and practitioners for either con- 
tinuing or discontinuing litigation which has been properly 
begun. No one is better qualified to decide when is the 
appropriate moment to discontinue, whether in the Divorce 
or any other Division, than the litigant and his advisers, and 
there is no ground for believing that the fact that a lawsuit 
is State-aided will induce solicitors to discontinue at any 
moment other than that which is most advisable in their 
clients’ interests. 

A Leasehold Reform Proposal 

Mr. J. Done put forward an interesting proposal in The 
Times of 9th February for the equitable reform of the present 
leasehold system. His proposal differs from the recent 
recommendations of the Leasehold Committee and_ the 
Government's proposals in that he suggests a “‘ chief rent ” 
system of tenure into which the present system should be 
converted, and not a system of landlord and tenant at the 
end of the ground lease. The system which is in existence in 
Manchester and other parts of the country involves the 
payment of an annual ground rent, with provision for re-entry 
on the part of the owner of the rent on default in payment. 
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Thus, he wrote, the problem of “fag end” leases and 
dilapidation schedules would disappear. The lessees would 
have security of tenure and an asset which is no longer of a 
wasting nature for which there is little or no income tax relief. 
The Government’s plans, he wrote, will satisfy neither the 
ground landlords nor the lessees, but will continue, if not 
intensify, the present uncertainties. Mr. Done’s proposal will 
certainly please lessees, but why should it be supposed that 
the ground landlord will be satisfied with a mere securing of 
his ground rent on the property in exchange for the full 
ownership to which he is entitled at common law, and the 
propinquity of which, together with the rights under the 
repairing covenants in the lease, entered into the price which 
he paid? The obvious answer is that his unwillingness to 
give away something for nothing, in which the law supports 
him, is the hard core of the problem, and it cannot be solved 
by expropriation. 
Flogging 

No abler advocate could have been chosen to argue difficult 
controversial matter than the HOME SECRETARY, who put 
the Government’s case in the debate on 13th February on the 
second reading of the Criminal Justice Amendment Bill. His 
main arguments against the restoration of corporal punish- 
ment, the shortness of the period that has elapsed since the 
1948 Act, and the fact that robberies with violence known to 
the police had in fact decreased since the abolition of flogging, 
were to be expected. He made the good point that it was 
not possible to judge the effect of the new provisions for 
preventive detention until the passing of another three to 
five years, but after fifteen months at the Home Office he 
could say that they ought to succeed. The Government's 
view was that it was premature to reverse the provisions 
of the 1948 Act about corporal punishment until there had 
been more time to assess the effects of the whole scheme. 
The Government were not complacent, and would try to 
improve the prisons, taking over forts, camps and old castles ; 
they would balance the elements of detention and reformation 
and try to increase recruitment into the police force. The 
strongest arguments in favour of the Bill were the fact 
that before 1948 no prisoner would plead guilty to a floggable 
offence, that old people, women and children would feel 
increased security, and that the judges could be trusted to 
exercise their discretion wisely. These were ably put forward 
by Wing-Commander BuLLUs, who moved the second reading, 
and Sir THoMAS Moore, who seconded the motion. The 
amendment for the rejection of the Bill was passed by 159 
votes to 63. By way of illustration of the difficulty of the 
problem, the last conference of the Magistrates’ Association 
voted against flogging, but on a referendum the result of 
which was announced on 12th February, 4,412 votes were 
given for corporal punishment and 1,886 against. 


Offensive Weapons: New Bill 

Tue Prevention of Crime Bill was formally introduced 
on 12th February by the HomME SrEcRETARY. Under its 
provisions “any person who without lawful authority or 
excuse, the proof whereof shall lie on him, has with him in 
any public place any offensive weapon shall be guilty of 
an offence.’’ On summary conviction the penalties are a 
term of imprisonment not exceeding three months or a fine 
not exceeding 450, or both, and on indictment imprisonment 
for a term not exceeding two years or a fine not exceeding 
£100, or both. A constable is to have power to arrest without 
warrant any person whom he has reason to believe to be 
committing an offence of the kind referred to, provided that 


the constable “is not satisfied as to that person’s identity 
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or place of residence, or has reason to believe that it is neces- 
sary to arrest him in order to prevent the commission of any 
other offence.” ‘‘ Offensive weapon ”’ is defined as meaning 
“any article made or adapted for use for causing injury 
to the person, or intended by the person having it with him 
for such use by him.”” The weapons at which the measure 
is aimed fall into three categories. The first is the weapon 
“made ”’ for offensive purposes—such articles as the stiletto 
and knuckleduster. Weapons “ adapted ”’ for causing injury 
will include the wooden bludgeon with a razor-blade inserted, 
and the toy pistol altered so as to fire bullets. An offensive 
weapon “intended by the person having it with him”’ for 
use in causing personal injury will include a bicycle chain and 
any other article which can be used in this way. 


The Lancet and the Law 

“Tue public sense of guilt,” stated a leader writer in 
the Lancet of 6th February, “seems to have been far 
stronger than the desire for vengeance.’’ The subject of the 
article was a recent execution for murder, in which two 
youths were involved. The youth who pulled the trigger was 
sentenced to be detained during Her Majesty’s pleasure, 
because he was under 18, and the other, who was over 18, 
was hanged. The Lancet considered it illogical to hold an 
adolescent fully responsible for his actions at 18 and not at 
17. ‘‘ Many factors influence his stage of maturity, yet the 
law must rule a line somewhere, and declare that, roughly 
speaking, most people are responsible for what they do at 
and after such an age. When the margin is narrowed, 
however, we are obliged to ask ourselves whether in holding 
to the letter of justice we are letting the spirit escape.” 
“In our view,”’ the article continued, “ the perpetual public 
pre-occupation with the condemned cell and the gallows is 
harmful to the mental health of society.” This is highly 
controversial matter, and this is not the place to express 
views for or against capital punishment. We venture to 
suggest, however, that the recent agitation was due to the 
apparent unfairness that a few months’ difference in age 
could make the difference between life and death in favour 
of the youth who pulled the trigger and against the youth 
who said ‘‘ Let him have it.”” No doubt the tragic finality 
of capital punishment was an element in the agitation, but 
it does not provide conclusive evidence that public opinion 
is ripe for total abolition of the penalty. 


Awards to Inventors 

Tue third report of the Royal Commission on Awards to 
Inventors, published on 2nd February, H.M. Stationery 
Office, Cmd. 8743, 6d., gives particulars of the more important 
claims handled up to 8th November, 1952. Since hearings 
started in February, 1947, the Commission has sat in public 
on 278 days and disposed of 325 cases. About 255 cases were 
withdrawn, indicating that the procedure adopted by tiie 
Commission for enabling the claimant and the Government 
department concerned to set out their cases in writing in 
the first instance had been successful in clarifying and leading 
to the settlement of many difficult cases without recourse to 
a hearing. By far the largest number of claims have been 
on an ex gratia basis, relying on the bounty of the Crown ; 
under that heading the Commission has awarded a total of 
£94,600 to the inventors of radar installations, including 
£50,000 to Sir RopertT Watson-Wartt. Altogether, £616,770 
has awarded. An appendix to the report gives the 
decisions of the Commission from 9th November, 1949; 
awards made before that date are included in the Commission's 
first and second reports. 
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Costs 





SUFFICIENT time has now elapsed to give thoughtful considera- 
tion to the problem that will confront solicitors after the 
ist March with regard to the proper estimation of the fees to be 
charged in connection with work included in the new Sched. II 
which is contained in S.I. 1953 No. 117 (L.1) (p. 92, ante). 

The first consideration is the business to which Sched. II 
of the Solicitors Remuneration Order, 1883, as now amended, 
relates: this is set out in r. 2 of the General Order, which 
states, in effect, that that schedule shall apply to all business 
relating to any transaction which, if completed, would have 
been remunerated according to Sched. I of the Order, as 
amended, and in respect of settlements, mining leases or 
licences, or agreements therefor, re-conveyances, transfers of 
mortgages or further charges, not provided for in Sched. I, 
assignments of leases not by way of purchase or mortgage, 
and in respect of all other deeds or documents and of all 
other business, including the negotiation of sales, purchases 
and leases, not being business in any action or transacted in 
any court or in the chambers of any judge or master. 

In short, all business which does not fall under Sched. I 
is to be remunerated according to Sched. II, except business 
relating to an action, or business transacted in any court. 
The preamble to r. 2 uses the expression “ other matters of 
conveyancing,” and attempts have been made in the past to 
limit Sched. II to conveyancing matters only. However, as 
long ago as 1915, in the case of Re R. P. Morgan & Co. (1915) 
1 Ch. 182, it was settled that Sched. II was not confined 
wholly to conveyancing work, but included all work unprovided 
for in Sched. I, provided it was not work in any action, or 
transacted in court or in chambers. 

The expression “‘ in any action”’ should be noticed. It is 
not “in connection with any action,” so that a case to counsel 
to advise as to contemplated litigation is within Sched. II 
(see Re R. P. Morgan & Co., supra). And another point may 
be observed here, which may or may not be only academic. 
It will be observed that r. 2 is quite definite in its limitation 
of the work covered by Sched. II. It is work other than 
completed conveyancing matters, except work in any action 
or transaction in court or chambers. Neville, J., in the case 
of Re Morgan, supra, said: “In my opinion conveyancing 
busmess, whether in an action or not, or other business not 
being conveyancing business, and not being business in an 
action nor contentious business {the italics are ours] come 
within the scope of the rule or scale...’ The Solicitors 
Act. 1922 (infra), had not, of course, been passed at that time. 

This use of the expression “ contentious business ’’ rather 
goes outside the scope of the original order, and appeared to 
widen its sphere somewhat, for business may be conducted 
other than in an action or in any court or chambers and yet 
may be in the nature of contentious business. It is interesting 
to observe, therefore, that in the new Sched. II there is a 
headnote which was not in the old Sched. II, and which 
treads: ‘‘ Any business, not being contentious business, for 
which no charge is prescribed by Sched. I, or in respect of 
which the solicitor has, in accordance with para. 6 of this 
order, elected to charge under Sched. II.’’ So that the 
expression “‘ contentious business ”’ has now received statutory 
status in the remuneration Order itself, although the term had 
been defined in the Solicitors Act, 1932, s. 81. What, then, 
is contentious business that is not conducted in any court or 
in the chambers of any judge or master ? 

So far as can be seen, the expression has not been judicially 
defined in relation to the Order of 1883, but it does seem that 


SOLICITORS’ 


JOURNAL [Vol. 97} 123 


THE NEW SCHEDULE II—(1) 


business may well be contentious though not actually the 
subject of litigation. Thus, to take a simple example, there 
may be a dispute as to the correct interpretation of the 
terms of an agreement. Each party is contending for a different 
interpretation, and the parties are to that extent contentious. 
There is, however, no action, and until there is the work of the 
solicitors for each of the parties comes within the ambit of 
Sched. II, notwithstanding the words used in the headnote to the 
new Sched. II, for otherwise it is difficult to see upon what 
basis the solicitors are to be remunerated. The scales applicable 
to actions, whether in the High Court or the county court, 
certainly would not apply. 

Moreover, we have the authority of Neville, J., in the case 
of Re Morgan, supra, for stating that the work in connection 
with a case to counsel to advise as to contemplated litigation, 
that is, whilst the matter is contentious but not litigious, is 
to be remunerated according to Sched. II. And the principles 
settled by that judgment must still stand, for it was in that 
judgment that use was made of the expression “‘ contentious.”’ 
It would seem, therefore, that the word “ contentious ’’ in 
the headnote to the new Sched. II really means litigious, and 
the work in connection with passive contentious business will 
remain within the ambit of Sched. II, but that as soon as the 
business becomes litigious then it passes out of the scope of 
that schedule. 

A considerable amount of work may thus be done by the 
solicitors for two contending parties in an endeavour to settle 
the differences and to harmonise the contentions of the 
parties, but which may prove to be abortive, so that the 
matter eventually becomes litigious. Up to that point, 
however, it would seem that Sched. II will apply. After the 
action is brought the work must be regarded as work “ in 
an action,’ although the work may take the form of 
advising the client, so that Sched. II no longer has any 
application. 

Again, in respect of probate work, the actual work 
in connection with obtaining a grant of probate or letters of 
administration is covered by the authorised scale, whether 
it is contentious or non-contentious probate work. When 
once the grant either of probate or of letters of administration 
is obtained, however, those scales no longer apply, and the 
solicitor’s professional labours in collecting and distributing 
the estate, which often entail a good deal more work than 
does the obtaining of the grant, will fall under Sched. II. 

The previous article dealt with the transfer of negotrations 
in respect of sales and purchases from Sched. I to Sched. II, 
and it was there pointed out that a sharp line must now be 
drawn between the work in connection with the negotiations 
and the work in connection with the sale or purchase proper, 
since the remuneration in respect of these two independent 
operations is now dealt with on two different bases. It is not 
uncommon for the solicitor for, say, the purchaser of property 
to negotiate not only for the actual purchase of the property, 
including the price, but also for a loan in respect thereof. 
This will now introduce a further difficulty when it comes to 
charging for the work done, for the negotiating in respect of 
the purchase will come within the ambit of Sched. II, whilst 
the work in negotiating for the loan will come within Sched. I, 
as also will the work in connection with the investigation of 
the title for the purchaser and the deducing of the title in 
connection with the loan. It did not very much matter about 
separating the various operations when the whole were 
remunerated under Sched. I, but now that part of the work 
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is to be remunerated under that schedule and part on a “ fair 
and reasonable ”’ basis under Sched. II, a very clear distinction 
will have to be made between the various operations. 

So much, then, for the type of business covered by Sched. II. 
It may be questioned whether the solicitors’ costs in con- 
nection with arbitrations, or hearings before the Lands 
Tribunal or other similar bodies, come within the ambit of 
Sched. II, or whether (and, if so, what) other rules and scales 
apply. It seems clear that when a matter is referred to an 
arbitrator, or comes before a body like the Lands Tribunal, 
it has passed from the stage of passive contentiousness and 
has become actively litigious. Schedule II, therefore, has no 
application, and it will depend on the circumstances of the 
matter, the directions given by the adjudicating authority, 
and the rules applicable to matters coming before that 
authority as to what scales of costs are applicable. 


A Conveyancer’s Diary 
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Now that we have a fairly clear picture of the type of 
business to which Sched. II applies we can turn our attention 
to what, after the 1st March next, will be meant by the 
expression “‘ Sched. II remuneration.’’ Hitherto, Sched. II 
remuneration was not difficult to apply. It meant remunera- 
tion on an item basis, computed according to a scale set out 
in that schedule. Thus, the fee for ordinary attendances was 
10s., the charge for drawing documents was 2s., and so on, 
all the fees under the original order being increased by 
50 per cent. 

Under the new Sched. II the remuneration is to be such a 
fee as is fair and reasonable having regard to all the circum- 
stances of the case. We shall have to leave for consideration 
in our next article on the subject precisely what is meant by 
‘ fair and reasonable,’ and on what basis the proper fee is to 
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TRUSTEES’ REMUNERATION 


THE jurisdiction of the court to authorise the payment of 
proper remuneration to a trustee where no provision for such 
remuneration is made in the trust instrument was successfully 
invoked in the case of Re Masters 1953) 1 W.L.R.81; ante, p.10. 
This was a case of an intestacy, the deceased being survived 
by a widow and several infant children, and the estate was 
of considerable value. A grant of administration was made 
to the widow and to a trust corporation, and application was 
then made in chambers in the Chancery Division for an order 
authorising the corporation to charge for its services both as 
administrator and as trustee, the case being one in which 
the estate, when administered, would have to be held in trust 
for the infant children under the Administration of Estates 
Act, 1925. The application was then adjourned into court 
for argument whether, in the circumstances, the court had 
jurisdiction to make the required order. 

There are, in fact, two separate although overlapping 
jurisdictions in this respect, the statutory and the inherent. 
Under s. 41 of the Trustee Act, 1925, the court has power, 
in the circumstances there mentioned, to appoint a new 
trustee or new trustees of any trust or settlement. Section 42 
of this Act then goes on to provide that “‘ where the court 
appoints a corporation, other than the Public Trustee, to be 
a trustee either solely or jointly with another person, the 
court may authorise the corporation to charge such remunera- 
tion for its services as trustee as the court may think fit’. The 
words which I have italicised in this provision may, at first 
sight, perhaps be thought to introduce a difficulty in such a 
case as Ke Masters, where the trust corporation is required 
to serve not only as a trustee, but also as an administrator ; 
but in fact there is no difficulty. The expressions “ trust ”’ 
and “trustee ’’ are defined for the purposes of the Trustee 
Act, 1925, by s. 68 (17) as extending, with one immaterial 
exception, to all kinds of trust and to the duties incident to 
the office of a personal representative, and “ trustee ’’ is 
defined, where the context so admits, to include a personal 
representative ; and by s. 69 (1) the Act is expressed to apply, 
except where otherwise provided, to trusts including, so far 
as the Act applies thereto, executorships and administrator- 
ships constituted or created either before or after the 
commencement of the Act. 

In Ke Young (1934) W.N. 106 an application to the 
Probate Court for grants of administration to certain estates 
in favour of two trust corporations included a prayer that the 


corporations should be given power to charge such remunera- 
tion as the court might think fit. Counsel for the corporations 
is reported as having mentioned ss. 42 and 68 (17) of the 
Trustee Act, 1925, in his argument, but the report of the court’s 
decision does no more than record that the grants were made 
as prayed for, and that the two corporations were authorised 
to charge according to their recognised scales. This decision 
is, therefore, authority for the proposition—if any is needed, 
having regard to the terms of s. 68 (17) of the Act—that the 
court has power to authorise the payment of remuneration 
to a trust corporation for a grant of probate or administration 
in respect of the services of the corporation as_ personal 
representative. This power is the creature of statute. The 
court, that is to say nowadays the High Court as the successor 
of the High Court of Chancery, also has, as will be seen, an 
inherent jurisdiction to authorise the payment of remuncra- 
tion to trustees, but apart from the statutory definition 
contained in s. 68 (17) of the Trustee Act, 1925, the offices 
of trustee and personal representative respectively have 
always been kept very largely distinct, and there is no case 
in the books of this inherent jurisdiction having been exercised 
in favour of a personal representative for his services as such. 
It may be that in Re Young it was in the contemplation of the 
applicants that after administration was completed they 
should continue as trustees and receive remuneration for 
their services as such, but the power to authorise such 
remuneration is within the express terms of s. 42 ; and it was 
doubtless principally in its application to the period of 
administration that the decision was considered to be worth 
reporting at all. 

In the present case of Re Masters Danckwerts, J., held 
that on this earlier decision it was clearly within his 
jurisdiction under s. 42 to award remuneration to the 
applicant corporation, both as administrator and as trustee. 
He then went on to consider the inherent jurisdiction, which 
in his judgment also authorised him to grant the application 
(Re Freeman's Settlement Trusts (1887), 37 Ch. D. 148.) Either 
way, therefore, in the case before the court the application 
was one which the court could grant. 


But although in this case it did not matter whether the 
application was made under the inherent or the statutory 
jurisdiction, there are other cases where the choice between 
the two jurisdictions may be significant. The statutory 
jurisdiction may be exercised only in the case of trust 
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corporations, other than the Public Trustee (the latter is 
empowered to charge for his services under other legislation, 
hence his exclusion from this provision) ; but if the applicant 
is a trust corporation, remuneration may be authorised for 
its services whether those services are those of a trustee 
properly so called or those of a personal representative. 
The inherent jurisdiction, which was exercised long before 
trust corporations were ever heard of (see, e.g., Marshall v. 
Holloway (1820), 2 Swanst. 432), is available to authorise the 
remuneration of an individual for his services as trustee, if 
circumstances justify such a course, but on historical grounds 
this power should be regarded as limited in its application to 
trustees strictly so called, and as not available to authorise 
the remuneration of an individual in his capacity as personal 
representative. I say this because it seems to me to be clear 
from the older cases that this jurisdiction was part and parcel 
of the much wider jurisdiction of the Court of Chancery over 
trusts and trustees generally, and it is hardly to be supposed 
that a personal representative, whose office so far as personalty 
at any rate was concerned was the creature of the quite 
different jurisdiction of the ecclesiastical courts, would ever 
have succeeded in obtaining from the Court of Chancery a 
power which, if granted, would have affected the discharge of 
duties over which that court had no control. 

Moreover, as a practical matter, it is probably easier to 
persuade the court of the advisability of appointing a trust 
corporation to be either a sole or a joint trustee than to obtain 
authority for an individual trustee to charge remuneration 
for his services, where there is no express power in the trust 
instrument for either kind of trustee to make any charge for 
its or his services. As trust corporations do not act without 
remuneration, the necessity of appointing such a corporation 
to be a trustee may be said to involve an authority for it to 
charge for its services. But the court is very reluctant to 
order remuneration for an individual trustee (both the cases 
mentioned above, Re Freeman’s Settlement Trusts and Marshall 
v. Holloway, had peculiar features), and if matters have come 
to such a pass that no individual can be persuaded to act, 
or continue to act, as trustee without remuneration, a very 
probable reaction from the Bench is a suggestion that a trust 
corporation should undertake the trust, or that the Public 
Trustee be appointed. 

The question of remuneration for a trustee where none is 
expressly authorised is sometimes confused with the somewhat 
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similar problem which arises when a solicitor or other 
professional person becomes a trustee, but there is no authority 
for him to charge his profit costs for work done in connection 
with the trust. Neither of the jurisdictions described above 
is available to authorise the payment or retention of such costs, 
and in practice it is extremely difficult to obtain the leave of 
the court for a trustee of this kind to make such charges. In 
theory s. 57 (1) of the Trustee Act, 1925, covers the case. 
Under that section whenever in the management or adminis- 
tration of any property vested in trustees any transaction is, 
in the opinion of the court, expedient, but the same cannot be 
effected by reason of the absence of any power for that purpose 
vested in the trustees by the trust instrument, if any, or by 
law, the court may by order confer upon the trustees the 
necessary power for the purpose, on such terms as it thinks 
fit. It cannot be doubted that a power for a professional 
man acting as trustee to charge for his services as such is a 
power relating to the management or administration of trust 
property, and so clearly a power of the type the want of which 
s. 57 was enacted to supply in a suitable case ; but although 
this provision gives the court a jurisdiction to give such a 
power, it is a jurisdiction which the court, from my own 
experience, will not exercise unless it can be shown that for 
want of such a power the administration of the trust will 
completely fail. That is something which it is very difficult 
to do when as a last—or anyhow as a penultimate—resort 
there is nearly always the Public Trustee to be appointed in 
lieu of the trustee who is applying for power to charge, and in 
general it may be taken that applications of this kind are 
simply not worth making. 


Since I mentioned the decision in Re Downshire Settled 
Estates and the cases decided with it (now reported at (1953 
2 W.L.R. 94) in this Diary in my general review of the last 
year, I have been asked to write at greater length on these 
cases. This I intend to do, for these decisions are of first-rate 
importance. But I understand that there is a possibility of 
an appeal to the House of Lords in the one of these three 
cases in which the application failed before the Court of Appeal! 
(Re Chapman's Settled Estates), and until it is decided one 
way or the other whether this appeal is to be made, it seems 
to me to be premature to embark on a discussion which, if it 
is to be at all useful, must be detailed and so rather long. 


“ASC” 


LAND ‘“ REQUIRED” FOR NON-AGRICULTURAL USE 


SOME interesting questions fell to be decided by His Honour 
Judge Willes in a case stated recently by an arbitrator under 
the Agricultural Holdings Act, 1948—Branston Gravels, Ltd. 
v. Samuel Durose. The judgment, of which a copy has been 
supplied me, shows that the facts were as follows : Landlords 
of an agricultural holding obtained “ planning permission ”’ 
to convert 60 acres of the farm into a quarry. (This may, 
the judgment points out, have been done without the tenant 
knowing anything about it; and I observe that the Model 
Form of Application for Permission to Develop Land 
(Planning Circular No. 45) calls for ‘‘ particulars of the 
applicant’s interest in the land (e.g., owner, lessee, prospective 
purchaser, etc.) ’’ which—subject to what “ etc.’’ might be 
held to cover—can be filled in by a reversioner without 
disclosing the existence of a tenancy.) The landlords then 
served a notice to quit : the judgment does not say that the 


notice was limited to part, but the Agricultural Holdings Act, 
1948, s. 31 (1) (f)—‘‘ the opening or working of a deposit of 
coal, ironstone . . . or a stone quarry or a clay, sand or 
gravel pit . . would appear to apply if necessary. The 
notice did, at all events, state that the land was required 
for use other than agriculture and that permission for the use 
of such land for the purpose of quarrying had been granted 
by the Minister. 

The notice thus purported to comply with the requirements 
of the Agricultural Holdings Act, 1948, s. 24 (2), which sets 
out the circumstances in which a tenant is not entitled to 
serve a counter-notice, under the first subsection, nullifying 
the notice to quit. And what the landlords relied on is to be 
found in subs. (2) (6): ‘the notice to quit is given on the 
ground that the land is required for a use, other than for 
agriculture, for which permission has been granted on an 
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application made under the enactments relating to town and 
country planning, or for which (otherwise than by virtue of 
any provision of those enactments) such permission is not 
required, and that fact is stated in the notice.” 

The tenant wished to challenge the allegation that the land 
was required for the purpose stated and sanctioned by the 
town planning authority. He could, as was shown by Budge 
v. Hicks (1951) 2 All E.R. 245 (C.A.), have served a subs. (1) 
counter-notice and then sat back and waited; for that case 
decided that while s. 26 (1) authorised the Minister of 
Agriculture and Fisheries to make regulations which would 
oblige a tenant to refer ‘‘ any question arising under s. 24 (2) ”’ 
to arbitration, reg. 4 of the Agriculture (Control of Notices to 
Quit) Regulations, 1948, with its ° it shall be open to 
the tenant,’ is permissive only. What is open to the tenant 
is to serve notice requiring “‘ any question arising out of the 
reason stated in the notice to quit’”’ to be determined by 
arbitration ; and while, generally speaking, landlords will 
probably welcome what is really a decision on a preliminary 
point, the first question submitted by the arbitrator in this 
particular case was whether it was competent for him to 
inquire whether the land was required for the use stated in 
the notice to quit. 

The landlords’ contention appears to have been not so much 
that the question did not arise out of the reason as that it 
did not arise at all, having been decided on an application 
made under the Town and Country Planning Act. It may be 
that the question is rather a different kind of question from 
many which might be referred under the regulation, e.g., 
whether some breach of a term of the tenancy has been 
committed, whether that term is not inconsistent with the 
fulfilment by the tenant of his responsibilities to farm in 
accordance with the rules of good husbandry, whether such 
breach is or is not capable of being remedied, whether the 
landlord’s interest has been materially prejudiced, or the like. 
It also differs from such questions, which might in theory be 
referred, as whether the Minister had consented before notice 
given, or whether the tenant had become bankrupt. However, 
the learned judge had no hesitation in holding that the 
arbitrator was competent to make the inquiry. Indeed, such 
a conclusion might well be reached by applying ordinary 
rules of interpretation : the paragraph could omit all reference 
to the land being required for the use if the granting of 
permission implied that it was so required. 

The position recalls such decisions as Johnson v. Edgware, 
etc., Rly. Co. (1866), 35 Beav. 480, and [.R. Commissioners v. 
Southend-on-Sea Estates Co., Ltd. {1915} A.C. 428, in which 
it was held that a landlord with an option to determine for 
a specified purpose had no right to exercise that option unless 
he wanted the land for the purpose named. The Agricultural 
Holdings Act, 1948, s. 24 (2) (+), appears to be based on the 
same principle. 

And this principle may be said to have underlain the 
learned judge’s carefully considered judgment on the third 
question submitted (the concerned whether the 
tenant’s notice had been served in time and is of no great 
interest). This was whether, on the facts as found by the 
arbitrator, it could be held, as a matter of law, that the land- 
lords did require the land for the use stated in the notice to 
quit within the meaning of s. 24 (2) (0) of the Agricultural 
Holdings Act, 1948. 

Unfortunately, there is no reference to the actual findings 
of fact, but what really matters more is the conclusion reached 
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by the learned judge which is, I suggest, fairly summarised 
in the following passage from the judgment: ‘I think the 
consequence of both the Planning Act and the Agricultural 
Holdings Act may be stated like this: If you want to use 
land which is agricultural land for an industrial purpose, 
you must get the planning authority’s permission to put 
the land to that purpose; but if the land for which such 
permission is given is agricultural land in the occupation of 
an agricultural tenant, though you have got permission to 
put his land to an industrial purpose you cannot evict him 
for that reason; you have got to want to use the land.” 
Earlier the judgment had pointed out that town planning 
permission was not inconsistent with the applicant not 
requiring that land for that use when he served the notice 
to quit. 

On the facts the learned judge held that the land was not, 
as a matter of law, required for a purpose other than agriculture 
when the notice was served ; and it is a pity that the facts 
are not given, as the answer must have depended on the 
meaning of “ required.”’ I do not think that the words 
“ vou have got to want to use the land,”’ in the passage cited, 
which adequately emphasise the difference between getting 
permission and the other condition precedent, were meant 
to represent the equivalent of “ require.’’ I suggest that 
before the tenant can be turned out there must be shown 
to be a reasonable prospect of the land being used for the 
purpose named, which may mean, in many cases, that the 
landlord must be able to show that the necessary capital is, 
or will be, available ; and it may be noted that the paragraph 

“the land is required,’”’ so that 
whether the landlord ‘‘ wants to’ use it or wants to enable 
someone else to use it would be immaterial. It may be true 
that the fact that someone applies for town planning 
permission at least suggests that the land is required for the 
permitted purpose, just as the taking out of a dog licence 
or purchase of a dinner jacket suggests an intention to keep 
a dog or consume a dinner, as the case may be, and may be 
said to evidence a desire as well. But “ desire’’ and 
‘require ’’ are not quite the same thing and, while it may 
seem a far cry from the Agricultural Holdings Act, 1948, 
s. 24 (2) (6), to the Landlord and Tenant Act, 1927, s. 18 (1), 
I suggest that the decision in Cunliffe v. Goodman {1950 
2 K.B. 237 (C.A.) on the meaning of “ if it is shown that the 
premises . would at or shortly after the termination 
of the tenancy have been or be pulled down”’ is analogous 
and in point. In that case the tenant, in answer to a claim 
for dilapidations, proved that the landlord had contemplated 
and was still contemplating demolition and rebuilding and 
at first instance it was held that she ‘“‘ intended ’’ demolition. 
The conclusion reached by the Court of Appeal, however, 
was that that intention was conditional on licences being 
obtained and satisfactory arrangements being made for the 
provision of finance. Cohen, L.J., described the position 
in these terms: ‘‘. .. the landlord never reached more 
than a provisional decision. She would, obviously, not 
rebuild unless the proposed scheme would provide an adequate 
return on the capital she would have to sink in it.”” On this 
finding, the judgment at first instance was reversed and the 
landlord held entitled to damages for dilapidations. In my 
submission, the judgment delivered in Branston Gravels, Ltd. 
v. Samuel Durose likewise illustrates a vital difference between 
two states of affairs, if not of mind, which can easily be 
R. B. 
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HERE AND THERE 


COURT CONTRASTS 


EACH nation, I suppose, gets the sort of trials and litigation 
that it deserves or, at any rate, the sort that reflect its mood 
and character. Well then, on even a casual glance at the 
newspapers in this year and month what judicial proceedings 
appear to have been the focus of public interest? Three 
cases have been competing for space in the columns of the 
Press, one French, one American and one English. In France, 
so often in her long history the victim of invasion, faction, 
treason and massacre, all minds have been turned towards 
the military court at Bordeaux trying the former S.S. men, 
Germans and conscripted Alsatians, for the extermination 
of Oradour-sur-Glane and its population, nine years ago in 
June. Inall reports of the case one has been strongly conscious 
of the intensely personal approach to the case in proceedings 
under a judicial system which recognises a trial as concerned 
with a human being in the whole context of his life, not 
simply an inquiry into a given set of facts and allegations 
relevant to a strictly defined charge. In America the trial 
of the moment, the society vice case in New York, is pure 
Hollywood, real life imitating art and outstripping it with a 
vengeance. The harshness, the glitter, the glamour, the 
sex-consiousness, the million dollar commercial slickness, 
the moral brutality, which may or may not be typical of 
American life, but are certainly outstanding items of the 
stock-in-trade of the film land dream factories, provide the 
trial with all the elements of a script writer’s triumph. Listen 
to the forecast of one of the defendants’ counsel: “It is 
going to be a terrible job for us; some of these girls will give 
goggle-eyed looks and hip-waggle movements to the jury. 
They are some of the most beautiful girls in the United 
States and we don’t want the jurymen to fall in love with 
them. Remember, the jury is going to be looking at them 
and listening to them for the best part of a month.” I 
suppose that could be translated into Temple and Central 
Criminal Court language, but it would lose a good deal of 
colour in the process. 


THE ENGLISH WAY 


Anp while French justice relives the bitter years of the 
Occupation and American justice convulsively grips the arms 
of its chair in the face of a world-smashing super-atomic 
glamour show, what has the Press hit upon as the most 
newsworthy manifestation of our own immemorial judicial 
tradition? Whatever other doings in the High Court or 
elsewhere one might have missed, the case that was never 
allowed to fall into the background was the action of the 
chorus girl against the “‘ Crazy Gang,” in the Queen’s Bench 
Division. Though the world be in the balance, her tripping 
up was still top of the column news, for, despite all judicial 
admonitions that a court is not a theatre, ordinary people 
in their hearts always regard it as a branch of public entertain- 
ment, in fact a sort of national theatre, the only one we've 
got. The shows often seem “ high-brow”’ enough for the 
Third Programme, with only a limited appeal, but when 
real professional actors and actresses, preferably knock-about 
comedians, are billed for one special unrepeated and 
unrepeatable performance, interest becomes overwhelming, 
even for a while distracting the mind from the profounder 
subject of football prospects and results. All this may seem 
very frivolous and trivial to other nations tormented by the 
problems of patriotism or concentrated on symptoms of 
moral corruption. But in this respect the English have 
always been decidedly misleading. In the first World War, 
they say, German solemnity drew altogether erroneous 
conclusions as to British morale from a soldiers’ song which 
went “Oh, my, I don’t want to die, I want to go home.” 
And on the eve of the second World War even an Englishman 
was startled when in a public-house in a northern town the 
only reaction to the announcement that ‘‘ the German army 


has crossed the Rhine’ was “ Parley-voo.”” Yet for all the 
music-hall element in their reactions, the English have not, 
so far in history, been specially easy to cope with. 


IRISH STORY 

IT is a pity that Trew v. Trew (otherwise Linehan) decided 
last week by Mr. Commissioner Blanco White in the Probate, 
Divorce and Admiralty Division, had to be heard in England 
instead of Ireland, for here was fact imitating fiction, Irish 
fiction, and only one of the courts of the old Munster Circuit, 
as Maurice Healy knew it, could have done justice to the 
situation. The story opens at Mallow (pronounce it “ Malla ’’) 
a cheerful, busy little market town in County Cork, with lots 
of pleasant small shops (full of food and the other simple 
constituents of the good life in the pre-atomic, pre-television 
age), a dark, aloof Protestant church in the gothic style, 
a bright, bustling Catholic church in the Italianate style, 
two or three good solid 19th century country hotels, several 
bars, a ruined castle in the park of the great house—all this 
strung out along one long narrowish main street running 
parallel with the Blackwater above the river meadows, 
from the railway station at the modern villa-built end of the 
place to the fine stone bridge at the further extremity. Here, 
in or about 1921, lived Cornelius Linehan and here, in that 
year, he met the lady who became his wife. Their union, 
if one may so put it, started badly with a parting when she 
left him in June, 1922, but they were reconciled and set up a 
business at Mitcham in Surrey. Thither, apparently, he 
carried the sociable habits of his country and the lady, like 
so many wives before her, complained that he neglected the 
private house for the public house, unlike, so it seemed to 
her, the nice gentleman through whose agency they had 
purchased the business, and whose company now came to 
fill the vacuum in her life. The ownership of the business 
now became a bone of contention and, true to the Irish 
tradition, which has made litigation almost a national sport, 
Mr. Linehan did not relinquish his claims until the Court of 
Appeal had given a decision against him. Even when he was 
locked out he maintained his sense of what was due to him 
by retaining some of the business assets, and the matrimonial 
home broke up with a fine, dramatic tableau of the wife in 
hot pursuit with a warrant and the husband vanishing into 
the green wilderness of the Emerald Isle. They never met 
again, but Mr. Trew, the nice business transfer agent, was 
still sympathetic, and from 1924 proved a solace in her 
solitude. Twelve years later a newspaper reported the demise 
of one Cornelius Linehan, found dead in his lodgings at 
Hornchurch in Essex. A photograph, a specimen of hand- 
writing, some Irish sweepstake tickets with the nom de plume 
“ Still trying,”’ the landlady’s description of her lodger as 
one who was “a chain smoker, drank heavily when funds 
permitted and never started a conversation ’’—all this 
convinced Mrs. Linehan that she was a widow and she there- 
upon became Mrs. Trew. Years passed and in 1951 Mr. Trew, 
now aged 59, blossomed emotionally into a St. Martin’s 
Summer, forming an attachment for a widow with whom he 
was anxious to start his life anew, but the former Mrs. Linehan 
refused to be detached. With stubborn resolution to be free 
he pursued certain inquiries at Mallow and sure enough one 
day they found the missing Cornelius, now approaching his 
eighties but very much alive, mellow in the afterglow of a 
wedding at which he had been a guest. He had never been 
unduly talkative but now he said enough for Mr. Trew’s 
purposes. In the result the old gentleman revisited London and 
the Law Courts, and in Mr. Trew’s nullity proceedings played 
the return match for the game he had lost there a quarter of a 
century before. The learned judge accepted his identification 
and in effect sentenced Mrs. Trew to re-become Mrs. Linehan, 
while Mr. Trew became the true love of another. It is not often 
(is it ?) that legal proceedings round themselves off so neatly 
in the manner of fiction. RICHARD Ror. 
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TALKING “SHOP” 


Mr. Plum, a solicitor, is discussing with his partner, 
Mr. Apple, the principle that “ equity does not aid a volunteer.”’ 
Apple: Well, I have read Mr. Vagrant’s statutory 
declaration. You certainly seem to have covered everything. 
Domicile of his father at birth, nationality, education, electoral 
vote, foreign travel, family and business ties, property, 


clubs. Your object is, I take it, to show that he is domiciled 
in Monaco. 
Plum: Less ambitious than that. I should be satisfied if 


it provides a compact record for his “ heirs ’’ and some material 
facts upon which they could argue the case. I say “ heirs” 
because it will be for them to administer the estate under 
Monegasque law. 

A.: I don’t much care for this hotel in Monte Carlo as 
the pivot of your argument for a foreign domicile. The 
difficulty, of course, is to shed his English domicile of origin. 

P.: I agree, but he has cecupied the same suite of rooms 
in the hotel for five years ; the same rooms are always reserved 
for him when he is away from the Riviera in the summer 
season ; the same servants look after him when he is there. 
Though the place happens to be a “ hotel,”’ it is “ home”’ 
to him. You must remember that this follows upon some 
thirty years of peregrination, mostly on the continent. That 
must have done something to loosen the hold of his domicile 
of origin. Of course I have advised him against hotel life. 
Told him he would do better to put down some roots—buy 
a villa and furnish it, or something of that kind. But his 
wife is not keen to start upon housekeeping problems at her 
time of life. 

A.: Well, I see that you have made the most of that 
point in his statutory declaration. Rationing, the servant 
problem, etc., which, he says, are not to be faced in England 
after so many years abroad. 

P.: All, I think, quite true. I admit there are weak- 
nesses. For example, he wants to retain membership of 
certain cricket clubs ; incidentally he is a debenture holder at 
Wimbledon. 

A.: I was going to ask you about seats on the Centre 
Court next summer. He won’t need those in Monte Carlo. 

P.: We must let him down gently. He may have to come 
here on business. But I didn’t come in to discuss that. 


A.: I think you said it was a question of enlistment ? 

P.: Volunteers. Equity does not aid a_ volunteer. 
Domicile in Monaco looks all right for estate duty purposes. 

A.: Yes, I was looking at the rates. The duty there 
seems to resemble English legacy duty. I see that there would 
be three daughters in this case and your memorandum says 
that as between parent and child no death duties are payable. 
The rate for the widow seems to be 4 per cent. Not bad. 
How does it compare with the English rate ? 

P.: Assuming that he were to die domiciled in England, 
the rate by aggregation would be 75 per cent., so the potential 
saving is 75 per cent. for the daughters and 71 per cent. for 
the widow. But for a fair comparison one must first assume 
that Vagrant’s estate in England is invested in Treasury- 
exempt securities; otherwise it would bear duty here— 
admittedly at a lower rate—even if he died domiciled abroad. 
His accountants and stockbrokers are looking after that. 

A.: Where do the volunteers come in ? 

P.: Children of the second daughter, Gardenia. You may 
remember that she was mentioned in the declaration. 
Gardenia’s share is settled by the English will. Vagrant 
says it must continue to be settled, but the lawyers in Monte 
Carlo have dragged in legitim.. . 

A.: Who? 

P.: Legitim: reserved share. The Monegasque system is 
similar to the French. Testamentary restrictions. Each 
child must have not less than a prescribed share, in this 
case one quarter. That accounts for three-quarters of the 
estate. The remaining quarter is at Vagrant’s disposal and 
he proposes to leave it to his wife. Of course, I warned 
Vagrant from the start that he would be submitting himself 
to testamentary restrictions, but he said very sensibly that 
if it were not a testamentary restriction for the Government 
here to take three-quarters of his estate in the name of death 
duties, he did not know what was... 

A.: Original, if unpatriotic. You still have not told me 
why the children of Petunia are volunteers. 

P.: Gardenia. The idea was to let Vagrant go ahead with 
a Monagasque will leaving one-fourth to each child and the 
remaining one-fourth to his widow. Then Gardenia would 
covenant with trustees—you and me, for example—to 
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settle her fourth share when she gets it. The trouble is 
that according to the authorities a voluntary covenant would 
be unenforceable. 

A.: Isn’t that rather sweeping? What about all the 
covenants for seven years and joint lives—sur-tax covenants 
and so on—that are entered into as a rule quite voluntarily ? 
Do you say they are not enforceable ? 

P.: I don’t want to suggest ideas to the Revenue and I 
will not be drawn upon that. But one cannot escape the 
principle and a long line of authority. Take Re Kay’s 
Settlement, for example [1939] Ch. 329, decision of Simonds, J., 
as he then was. By a voluntary settlement a spinster 
covenanted to settle after-acquired property. Later she 
married and had three children. She became entitled to 
certain property within the covenant, was asked to settle it, 
and refused. The trustees applied to the court for directions. 
Held, that the children, being volunteers, had no right to 
enforce the covenant .. . 


A.: I thought that children, being within the marriage 
consideration, are not usually volunteers ? 


P.: That is so, but there was no marriage consideration 
here. It was a voluntary settlement. The court would not 
enforce it by specific performance at the instance of the 
children because in this case they were volunteers. 


A.: I follow that, but the trustees could surely recover 
damages at common law; they were the direct covenantees. 


P.: The trustees applied to the court on that very point, 
but they were directed not to take any proceedings to enforce 
the covenant, by action for damages for breach or otherwise. 
The decision followed naturally upon Re Pryce [1917] 
1 Ch. 234. You will see that Eve, J., referred there to the 
fusion of law and equity since the Judicature Act, 1873, 
and said, in effect, that damages should not be awarded 
where the defendant could put forward a good equitable 
defence. And then the judge pointed out that if the court 
were to direct the trustees to sue, the volunteers concerned 
in this case would obtain by indirect means relief which they 
could not obtain by direct procedure. I am_still quoting 
from Re Pryce, but it makes no matter for the same 
observations were cited with approval by Simonds, J., in 
Re Kay. 

A.: I seem to remember that these difficulties do not arise 
with a completely constituted trust. If you are baulked 
by Re Kay... 

P.: I have heard that some counsel think that Re Kay 
was wrongly decided .. . 

A.: Well, well. But that is hardly a basis upon which to 
prepare your client for a better world. Why not try a 
declaration of trust by Gardenia ? 
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P.: We have discussed that, but I doubt if a sfes successions 
is a really satisfactory object of which to declare oneself a 
trustee. Moreover, if Vagrant thought that his daughter 
would make a satisfactory sole trustee I doubt if he would be 
wanting to settle her share. All the same, you have raised a 
most interesting point. In principle your suggestion is 
supported by Fletcher v. Fletcher (1844), 4 Hare 67. That 
was a case where the testator, by a voluntary deed, covenanted 
with trustees that his executors would pay them £60,000 
within twelve months after his death for the benefit of two 
natural sons. He retained the deed and did not communicate 
its contents to the trustees. The deed was plainly voluntary, 
yet it was held to create a trust. The trustees refused to sue 
upon the covenant, but the surviving natural son was able to 
recover payment from the testator’s estate. 

A.: The distinction between that and Re Kay seems rather 
thin. 

P.: I agree. I think the point is that in Fletcher v. 
Fletcher the testator had constituted himself a trustee by his 
covenant. The settlor in Re Kay did not attempt to do so. 
In other words, the distinction is between a completely 
constituted trust and one that is incompletely constituted. 
But there are puzzling features; another and simpler view 
is that you cannot reconcile the two cases. 

A.: Well, barring a declaration of trust, what other 
solutions are there ? 

P.: One idea is to put Gardenia to her election. Assuming 
her reserved share is {x, Vagrant might settle on her by his 
Monegasque will {x -+ fy, and hope that in the interests of 
her children she will take the latter. 

A.: You will probably be in difficulties with that over 
the Monegasque system. I see it says here that they don’t 
recognise trusts. 

P.: Not as such, but we are looking into that. Then 
there is yet another scheme. Hotchpot. If we could 
persuade Vagrant to settle a sufficient sum on Gardenia now 
—life interest to her and remainder to her children—we hope 
that by Monegasque law she would have to bring it in at its 
capital value against her reserved share under the will. That 
might even eliminate her as an heir, which would be all to 
the good. 

A.: I am not so sure. She would obtain an advantage 
over her sisters ; she would have a larger income than they 
until Vagrant dies. Would that be right ? 

P.: We hope to avoid that difficulty too, by reserving a 
first life interest to Vagrant. The fund would, of course, 
have to be invested in Treasury-exempt securities. We are 
asking the lawyers in Monte Carlo whether funds in which he 
reserves a life interest would be hotchpottable. 

A.: Let’s call it hotchpotable. What about a drink 
before lunch ? “ Escrow.” 


OBITUARY 


Mr. C. F. ALSOP 


Mr. Charles Frederick Alsop, solicitor, of Northampton, has 
died. Admitted in 1909, Mr. Alsop was at various times a 
county councillor and later an alderman, chairman of Northampton 
Divisional Magistrates and a member of the Education Committee, 
of which he was for five years chairman. 


Mr. G. J. M. ATKINS 


Mr. George James Murray Atkins, of Lichfield, who was for 
thirty-three years the cathedral registrar and chapter clerk of 
Lichfield Cathedral, died on 6th February, aged.78. Admitted 
in 1897, he was also diocesan registrar for twenty-nine years 
and had been legal secretary to the Bishop of Lichfield since 1919. 


Str CHARLES E. C. BROWNE 
Sir Charles Ernest Christopher Browne, Government Parlia- 
mentary Agent since 1934, died on 8th February aged 81. 
Admitted in 1902, he was twice president of the Society of 
Parliamentary Agents and was knighted in 1946. 


Cot. W. GARNER 


Colonel William Garner, C.M.G., T.D., D.L., retired solicitor, 
formerly of Hounslow, died at his home at Budleigh Salterton, 
Devon, on 16th January, aged 82. He was Hon. Colonel of the 
8th Middlesex Regiment and was appointed a Deputy Lieutenant 
of the County of Middlesex in 1931. He retired in 1935. 


Mr. A. P. GOOD 


Mr. Alan Paul Good, formerly managing director of the Brush 
A.B.O.E. group of companies until he resigned owing to ill health 
in October, 1952, died on 10th February aged 47. He was 
admitted in 1930, and later became a partner of Messrs. Pennington 
and Son, solicitors, of Lincoln’s Inn. Afterwards he left the law 
for commerce, and became interested in engineering. 


Mr. H. J. HOLME 
Mr. Herbert Joseph Holme, solicitor, of Liverpool, died on 
3rd February, aged 90. He was admitted in 1884 and was the 
oldest practising solicitor in Liverpool. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
HOUSE OF LORDS 


REVENUE: ESTATE DUTY: LIFE POLICY OF FATHER 
ASSIGNED TO SON: “ BENEFICIAL INTEREST ” PASSING 
ON DEATH OF FATHER 
D’Avigdor-Goldsmid v. Inland Revenue Commissioners 


Viscount Simon, Lord Porter, Lord Morton of Henryton, 
Lord Reid and Lord Asquith of Bishopstone 


5th February, 1953 
Appeal from the Court of Appeal ([1951] Ch. 1038). 


A settlor in 1907 brought into his marriage settlement a policy 
on his life for £30,000, with profits, which he had taken out in 
1904. By subsequent dispositions, his son became absolutely 
entitled to the policy on 10th November, 1934, more than five 
years before the death of the settlor in 1940. After becoming 
entitled, the son paid the annual premiums of £695. On the 
settlor’s death, the son received £48,765 in respect of the policy. 
The Crown claimed that this sum was liable to bear estate duty 
by virtue of s. 2 (1) (d) of the Finance Act, 1894, which provides 
that duty shall be charged on “‘ any annuity or other interest 
purchased or provided by the deceased . . . to the extent of the 
beneficial interest accruing or arising by survivorship or otherwise 
on the death of the deceased.” The Court of Appeal, reversing 
Vaisey, J., gave judgment for the Crown ; the son appealed. 

VISCOUNT SIMON said that, on the facts, the policy might be 
regarded as an “‘ other interest . . . provided by the deceased ”’ ; 
the crucial question was whether a “ beneficial interest ’’ in the 
policy arose at the deceased’s death. A life policy was a piece 
of property which conferred on the owner the right to be paid 
the policy moneys on the death of the assured. That right 
belonged to the son from 1934, and was the beneficial interest 
in the policy which belonged to him thereafter. He had the 
same right at the settlor’s death, and its quality was not changed 
by the death, which was merely the occasion for its realisation. 
Therefore, no new beneficial interest arose on the settlor’s death. 
As Vaisey, J., had pointed out, the son during the six years 
could have assigned or mortgaged his interest, and if he had 
done so, no question as to estate duty could have been raised. 
It followed that no estate duty was payable. Lord Advocate v. 
Hamilton's Trustees [1942].S.C. 426 was in line with such a 
conclusion. The Court of Appeal had applied the reasoning of 
Palles, C.B., in A.-G. v. Robinson [1901] 2 Ir. R. 67, as later 
explained by him in Richardson v. I.R.C. [1909] 2 Ir. R. 597; 
but liability under a taxing statute ought not to be arrived at 
by subtle and sophisticated arguments, and it was well to 
recognise that on some occasions bonus dormitat Homerus. 

The other noble and learned lords agreed. Appeal allowed. 

APPEARANCES: J. Millard Tucker, Q.C., S. Pascoe Hayward, 
QO.C., and Wilfrid Hunt (Frere, Cholmeley & Nicholsons) ; Sir 
Lionel Heald, Q.C., A.-G., Sir R.E. Manningham-Buller, Q.C.,S.-G., 
and J. H. Stamp (Solicitor of Inland Revenue). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) (2 W.L.R. 372 

REVENUE: ESTATE DUTY: POLICIES ON SETTLOR’S 
LIFE HELD BY SETTLEMENT TRUSTEES 
Coutts & Co. v. Inland Revenue Commissioners 


Viscount Jowitt, Lord Porter, Lord Reid and Lord Asquith of 
Bishopstone 
5th February, 1953 
Appeal from the Court of Appeal ([1951] Ch. 979). 


By a disentailing deed made between a father, his son and 
certain trustees, the son’s entailed interest in certain settled funds 
was barred and the funds were limited upon such trusts as the 
father and son should jointly appoint, with a limitation over in 
default of appointment. The father and son in exercise of their 
joint power executed a deed of appointment and resettlement of 
the funds, whereby the father was excluded from all further 
interest in the settled funds. The deed of appointment provided 
that the trustees should purchase from the father certain policies 
on his life and should, out of the trust income, pay the premiums 
necessary for keeping them on foot. Subject to this and other 
outgoings, the trustees were to hold the balance of the income 
upon protective trusts for the benefit of the son for life. The 


Where possible the appropriate page veference is given at the end of the note. 


deed contained a number of further provisions under which the 
son was given powers of appointment in favour of his children, 
remoter issue and any wife who might survive him, with ultimate 
trusts in favour of the father’s three daughters. The father died 
in 1946 and his life policies then fell in. The son had had no 
children and had not exercised any of the powers of appointment 
given to him so as to affect the interest in remainder in the 
settled funds vested in the three daughters of the father. Under 
the settlement the father had a general power of appointment 
which he exercised by the residuary gift contained in his will, 
substituting a testamentary interest in his daughters for their 
previous interest, but it was common ground that this did not 
affect the question to be determined. On the death of the father 
estate duty was claimed in respect of the slice of the trust funds 
of which the income was required to pay the premiums on the 
father’s life policies, the Crown contending that it constituted 
property in which persons had an “ interest ceasing on the death 
of the deceased” and that ‘ benefits accrued by the cesser of 
such interest,’’ within the meaning of s. 2 (1) (b) of the Finance 
Act, 1894, which provides that property passing on the death 
of the deceased shall be deemed to include ... ‘ (b) property 
in which the deceased or any other person had an interest ceasing 
on the death of the deceased to the extent to which a benefit 
accrues or arises by the cesser of such interest . . .”” The Court 
of Appeal, affirming Romer, J., held in favour of the Crown. 
The trustees appealed. 

LorpD PorTER said that on the settlor’s death the daughters 
had a vested right in the policies. The Crown contended that 
the daughters’ interest was the right to have the premiums paid 
to keep the policies on foot, and, as that interest ceased on the 
settlor’s death, it fell within the Act. The trustees contended 
that the daughters’ interest was the right to receive the sum 
insured, and that the payment of the premiums was merely 
incidental to that interest ; that their right to receive the policy 
moneys had always subsisted, and did not cease or change on 
the settlor’s death. That contention seemed right. To come 
within the Act there must be property, persons interested and 
also a cessation of an interest. In the ordinary sense the interest 
could not be the right to have the premiums paid; it was the 
right to receive the policy money. In ve Hodson’s Settlement 
[1939] Ch. 343 and Westminster Bank, Ltd. v. A.-G. [1939] 
Ch. 610 had no direct application to the present facts. The 
appeal should be allowed. 

The other noble and learned lords agreed. Appeal aliowed. 

APPEARANCES: Charles Russell, Q.C., and R. Cozens-Hardy 
Horne (Norton, Rose, Greenwell & Co.); J. Pennycuick, Q.C., and 
J. H. Stamp (Solicitar of Inland Revenue). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 364 


‘COURT OF APPEAL 


RENT ACTS: TRANSMISSION OF STATUTORY TENANCY: 

ORDER FOR POSSESSION ON GRANT OF ALTERNATIVE 

ACCOMMODATION TO DECEASED STATUTORY TENANT'S 
WIDOW: NEW CONTRACTUAL TENANCY 


Strutt v. Panter 
Evershed, M.R., Jenkins and Morris, L.JJ. 26th January, 1953 
Appeal from Kingston-on-Thames County Court. 


On the death of the statutory tenant, a Mr. Beard of 
No. 48 Station Road, Chertsey, his widow remained in possession 
under and by virtue of the provisions of s. 12 (1) (g) of the Rent 
and Mortgage Interest (Restrictions) Act, 1920. The weekly 
rent in 1950 was 10s. 11d. On 7th February, 1950, Judge 
Konstam made an order for possession against her of those 
premises on the terms that the landlord, Cecil Baden Strutt, 
would let to Mrs. Beard No. 59 Station Road, which was also 
owned by him, at the same weekly rent of 10s. 11d. The 
recoverable weekly rent of No. 59 Station Road, which was also 
subject to the Rent Acts, was 13s. 10d. at the date of that order. 
Mrs. Beard took possession of No. 59 Station Road and lived 
there until her death on 17th December, 1951. The landlord 
brought proceedings for possession of No. 59 Station Road against 
Mrs. Joan Panter, Mrs. Beard’s daughter, who had remained in 
occupation. She claimed to be entitled to remain in possession 
as statutory tenant by virtue of the provisions of s. 12 (1) (g) 





























































































































February 21, 1953 THE SOLICITORS’ JOURNAL [Vol. 97] 131 
. 66 e 
Better than ever I give and bequeath ... 
he ‘s : ae 
a, Another exclusive feature 
te 
ed 
: for CURRENT LAW 
he 
= From the January issue CURRENT 
, LAW will include details of decisions 
A showing what damages have been ; 
rd awarded in case of personal injuries " 
as ° . 
he or death. The aim is to afford 
“ practitioners material which will aid a 
of them in advising what to offer and 1. me <p 
“4 what to accept. The value of : sac eenaaanam 
= precedent in such cases has recently - +. $o that ana children may be 
ng been stressed by the Court of Appeal. made nappy 
os id P PP - LEGACIES can help us to continue our work in the years to come. 
: The January issue contains details 5,000 now in our care. DONATIONS can help uu NOW 
of twenty-six such cases. Will you please advise your clients ? 
rs A VOLUNTARY SOCIETY NOT STATE SUPPORTED 
- _* CHURCH OF ENGLAND 
1C 9 
- WRITE FOR A SPECIMEN PART AND PROSPECTUS TO : Cc H I L D R E N's a soc I ETY 
2 formerly 
~ SWEET & MAXWELL, LTD. Bequests should be made to the 
y hurch of Englan ildren’s Socie formerly Waifs and Strays 
oy 3 CHANCERY LANE, LONDON, W.C.2 . aus rau peti aaneneerete, — 
yn 
ne 
id oi 
st 
he ‘ 
= NATURE STUDY LOVERS OF ANIMALS 
he edhe ail ene te with ween then are asked to make a bequest to 
typical eager Mgr delight = ALL THE ALL 
Nature Study wi writing to the 
ly 
papers, staking their claims to hearing ANIMALS TREATMENT 
id the “ first cuckoo ” ! TREATED P. D. Se A. FREE 
64 We like to study the nature of our P — agen ppp tie adterongd 
customers, especially with regard to owners Mi Scadhe seller Apert ° 
the present prices of good clothes. Hon. Treasurer : The Rt. Hon. LORD BRABAZON OF TARA, P.C., M.C. 
; In spite of increasing costs Herbert THE ONLY ORGANISATION ESTABLISHED EXCLUSIVELY FOR 
3 Chappell still contrive to produce THE FREE TREATMENT OF SICK ANIMALS OF THE POOR 
E finely tailored lounge suits from 21 to 
Ss 35 guineas, but special purchases of Nearly 1,000,000 Cases Treated Annually 
quality cloths enable us to make two 
remarkable offers, while they last :— THE PEOPLE’S DISPENSARY FOR SICK ANIMALS 
53 BUSINESS SUIT, of solid worsted, P.D.S.A. House, Clifford Street 
beautifully cut and personally London, W.|. (Tel. Regent 6916) 
f tailored for you at 25 GUINEAS. Incorporated by Special Act of Parliament 
at WEEK-END SUIT, jacket and = —= = 
* — of good ry — or 
annel, cut and styled rt 
ly at 18 GUINEAS SOCIETY FOR THE ASSISTANCE OF LADIES IN REDUCED 
- Founded by Miss Smallwood CIRCU MSTANCES Patron: Her Majesty The Queen 
t, HERBERT CHAPPELL “at 
ie prnnaaand Winter Appeal 
“4 Civil and Military Tailors Winter is causing much distress and chronic illness amongst our 
d 50 GRESHAM ST.,E.C.2 elderly and suffering ladies. Money is needed for some extra comforts. 
: Telephone : MONarch 7451 Legacies do help ! 
* 8 HANOVER ST., W.! Will Lawyers kindly advise their Clients to help this Society ? 
yn Telephone : MAYfair 2242 MAKING CHEQUES PAYABLE— 
g) | Miss SMALLWOOD’S SOCIETY, LANCASTER HOUSE, MALVERN 


























Please mention ‘‘ THE Soicitors’ JOURNAL ”’ when replying to Advertisements 








132 [Vol. 97] THE 


of the Act of 1920. The county court judge dismissed the 
landlord’s claim that the effect of the order of 7th February, 
1950, was to transfer the statutory tenancy of No. 48 Station 
Road to No. 59, and that the statutory tenancy having devolved 
once under s. 12 (1) (g) could not do so again. The landlord 
appealed. 

EVERSHED, M.R., said that a statutory tenancy could only 
come into existence in accordance with the language of s. 15 of 


of the subject-matter of the tenancy after the contractual tenancy 
had determined. Therefore it was impossible to create a statutory 
tenancy where no previous relationship of landlord and tenant 
had ever existed in respect of the premises. The effect of the 
order of 7th February, 1950, was, therefore, to bring into existence 
a new contractual tenancy between the landlord and the widow ; 
and, accordingly, on the death of the widow, her daughter was 
entitled by virtue of s. 12 (1) (g) of the Act of 1920 to remain 
in possession of No. 59 Station Road. Further, it appeared that 
the landlord, if he had so desired, could, immediately after the 
order of 7th February, 1950, had been made, have determined 
the contractual tenancy of No. 59 as a preliminary to increasing 
the rent to the full recoverable rent. If that was to be prevented 
it might be desirable that any orders of that kind should contain 
an undertaking by the landlord not to determine the contractual 
tenancy with a view to increasing the rent except with leave of 
the court, or on such other terms as the court approved, so long 
as the tenant complied with the terms of the newly-created 
tenancy. 

JENKINS and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Stephen Terrell (Kingsford, Dorman & Co., 
for Dawe & Co., Kingston-on-Thames); C. W. S. Lubbock 
(McNamara Ryan & Co.). 

‘Reported by Miss E. DANGERFIELD, Barrister-at-Law] [2 W.L.R. 406 
FACTORY ACT: DUTY TO FENCE SECURELY AGAINST 
CARELESS WORKERS 
Smith v. Chesterfield and District Co-operative Society, Ltd. 
Lord Goddard, C.J., Jenkins and Morris, L.JJ. 
29th January, 1953 

Appeal from Oliver, J. 

The plaintiff was employed by the defendants in premises 
within the Factory Acts on a pastry rolling machine which was 
so fenced as to leave a space between the fence and the bed of 
the machine sufficiently wide for an operative to thrust a hand 
through the space without breaking the fence. The plaintiff put 
down the guard properly, and then, contrary to her instructions, 
put her hand through the space to push odd pieces of dough 
against the moving rollers, with the result that her fingers were 
injured. She claimed damages, alleging that her injury was due 
to a breach by the defendants of their statutory duty under 
s. 14 of the Factories Act, 1937, to keep the dangerous part of 
the machine “ securely fenced.’’ Oliver, J., said that, since 
s. 14 required fencing against accident and not against deliberation, 
he was bound, once he had found that the plaintiff knew she was 
acting contrary to instructions, to hold that her act was a 
notional, though not a physical, breaking of the fence; and he 
gave judgment for the defendants. The plaintiff appealed. 

Lorp Gopparp, C.J., said that on the authorities and 
particularly the dicta of Lord Normand in Lyon v. Don Brothers, 
Buist & Co., Ltd. [1944] S.C. (J.) 1, 5, fencing under the Factory 
Acts must protect the careless and ignorant as well as the careful 
and instructed worker. The employer’s duty under s. 14 was to 
fence ‘‘ securely.” The guard here enabled a girl to get her hand 
under it and into contact with the rollers—the dangerous part 
of the machine—without breaking the fence. Moreover, it was 
clear that such an act was both foreseeable and foreseen by the 
employers, for they had provided the guard and instructed the 
employees on it. The plaintiff, though guilty of contributory 
negligence, had not broken this fence. The fact was that the 
guard was not adequate, and the employers must be held liable 
under the section. 

Jenkins, L.J., agreed. He said that Oliver, J., had stated the 
duty of the employer under s. 14 too narrowly. The security 
to be provided by means of fencing extended not merely to 
protection against accidental occurrences but also against 
“ negligent, ill-advised or indolent conduct ”’ and extended in his 
view to the conduct of the plaintiff here, unreasonable though 
it had been; for it was conduct which had been and could be 
reasonably anticipated. 
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Morris, L.J., agreed. The appeal was allowed and judgment 
entered for the plaintiff for 40 per cent. of the amount of damages 
to be assessed. 

APPEARANCES: H. B. H. Hylton-Foster, Q.C., and R. W. Sykes 
(George A. Herbert, for Willey Hargrave & Co., Leeds) ; Tristram 
Beresford, Q.C., and S. Seuffert (F. Hollis, for C. W. Nelson & Co., 


Leeds). 
{1 W.L.R. 370 


{Reported by Miss M. M. Hitt, Barrister-at-Law] 
EMERGENCY LEGISLATION: BUILDING REGULATIONS : 
DRIVEWAY TO A GARAGE 
Muir v. James 


Somervell, Birkett and Romer, L.JJ. 28th January, 1953 


Appeal from Lambeth County Court. 


The plaintiff was employed to erect two garages in the grounds 
of a house at Sydenham; for this work licences were required 
and obtained. He later carried out other work in the garden 
including drainage work, and work in connection with cutting 
back garden beds, excavating to form a roadway to the garages, 
taking down and rebuilding a dwarf wall, spreading and levelling 
and draining the hardcore for the roadway, taking out an 
obsolete water main, and repairing leaks in the main service 
pipe. No licence was obtained for this work; the defendant 
refused to pay for it, alleging that it had been carried out 
illegally in contravention of reg. 56a of the Defence Regulations, 
1939. The judge found for the defendant on the claim for 
drainage work, but gave judgment for the plaintiff on the rest 
of the claim. The defendant appealed. 

SOMERVELL, L.J., said that it had been contended that the 
work was within reg. 564 ; and that it should be treated, on the 
principle of J. Dennis & Co., Ltd. v. Munn [1949] 2 K.B. 327, 
as work so connected with the building of the garage as not to 
be properly treated as covered by the provision as to the value 
of work which could be done without a licence. In that case, 
the builder did not know the amount for which the licence had 
been granted, and exceeded it ; the court held that it could not 
allow the amount of work which could be done free to be added 
to the licensed work. It was very doubtful whether the work 
done amounted to a “ road ”’ within the regulations ; but, in any 
case, applying the judgments in J. Dennis & Co., Ltd. v. Munn 
(supra), the work was ordered separately, was not within the 
specification on which the licence was granted, and was executed 
separately, though that last consideration did not seem to be 
necessary to the ratio of the decision. The defendant was therefore 
liable. 

Birkett and Romer, L.JJ., agreed. 

APPEARANCES: P. Syrett (Coulson & Coulson) ; 
(Wilmer, Hives & Barron). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law]) 


Appeal dismissed. 
D. Wright 


[2 W.L.R. 423 


LIMITATION: PUBLIC AUTHORITY: CANADIAN 
SOLDIER DRIVING ON DUTY 
Reeves v. Deane-Freeman 

Somervell, Birkett and Romer, L.JJ. 2nd February, 1953 

Appeal from Lord Goddard, C.J. 

In November, 1946, the plaintiff, while riding a motor-cycle, 
suffered injury from collision with a Canadian Army lorry driven 
by the defendant, a Canadian soldier. The plaintiff issued his 
writ in December, 1949. The defendant pleaded s. 21 (1) of the 
Limitation Act, 1939, which provides: ‘‘ No action shall be 
brought against any person for any act done in pursuance .. . 
of any public duty or authority ... unless it is commenced 
before the expiration of one year from the date on which the 
cause of action accrued ...’”’; and an order was made that 
the question whether the action was barred should be tried as a 
preliminary point of law. Lord Goddard, C.J., said that two 
points were raised: (1) whether a Canadian soldier was entitled 
to the protection of the Act, on the assumption that it protected 
a British soldier ; that must be decided in favour of the defendant 
by virtue of s. 2 (3) (b) of the Visiting Forces (British Common- 
wealth) Act, 1933; (2) whether a soldier on duty was entitled 
to the protection of the Act, as being a public authority engaged 
on a public duty. After considering Merlihan v. A. C. Pope, Lid. 
[1946] 1 K.B. 166; Hordern-Richmond v. Duncan [1947] 1 K.B. 
545; Wilson’s case (1904), 7 S.C. 168; The Danube II (1921) 
P. 183, and Greenwell v. Howell [1900] 1 Q.B. 535, his lordship 
concluded that the Army was a public authority, and that an 
individual soldier acting under the orders of his commanding 
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officer, as was the case here, was entitled to the protection of the 
Act. The plaintiff appealed. 

SOMERVELL, L.J., said that in Wilson’s case (supra), the pursuer 
averred that an accident caused by the bolting of a regimental 
horse while on march was due to the fault of the commanding 
officer, the defender ; the action was not raised within six months, 
and it was held that the defender was within the Act. That case 
was approved in The Danube II (supra), in which it was held 
that the commander of a naval tug which was involved in a 
collision was within the Act. In Greenwell v. Howell (supra), 
a county council, acting in accordance with statutory duty, 
directed two of its officials, the defendants, to take certain action 
by way of challenge to the closing of an alleged public highway ; 
when unsuccessfully sued for trespass, they were held to be 
within the Act, and entitled to costs as between solicitor and 
client. It had been suggested that doubt was thrown on that 
case in Bradford Corporation v. Myers {1910 1 A.C. 242 and 
Griffiths v. Smith [1941) A.C. 170, but that contention could not 
be supported. There could be no distinction between a soldier 
and an officer ; the principle laid down in The Danube IT (supra) 
would be equally applicable if the Admiralty vessel concerned 
had been a small boat commanded by a warrant officer or a 
rating. Once it was found that the claim was based on some 
act or neglect in carrying out public duties, the Act applied to 
protect the individual said to be responsible. On the other point, 
having regard to the language of s. 2 (3) of the Visiting Forces 
(British Commonwealth) Act, 1933, it was right to hold that the 
limitation applicable to a public authority applied to a visiting 
force as it would apply to a home force. ; 

BiRKETT and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: H. Vester and R. J]. Harvey (Preston, Lane- 
Claypon & O'Kelly) ; P. McC. O'Connor (L. Bingham & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 391 


CHANCERY DIVISION 


NATIONALISATION : ELECTRICITY UNDERTAKING OF 
LOCAL AUTHORITY: CLAIM BY BRITISH ELECTRICITY 
AUTHORITY TO PROFIT BALANCE TRANSFERRED TO 
GENERAL RATE FUND 
British Electricity Authority v. Exeter Corporation 
Danckwerts, J. 29th January, 1953 

Action. : 

On 1st April, 1948, the electricity undertaking of the defendant 
corporation vested in the plaintiffs under ss. 14 and 15 of the 
Electricity Act, 1947. In the financial year ending 31st March, 
1947, the corporation transferred a profit balance of £33,355 in 
the electricity accounts to the general rate fund. The Exeter 
Corporation Act, 1935, provides by s. 108 that all money received 
by the corporation ‘‘ shall be carried to and form part of the 
general rate fund’’; and that all payments made by the 
corporation shall be made out of that fund. By s. 109, accounts 
are to be kept separately for each of the undertakings from which 
revenue is derived. By s. 112 (1) (which excluded the provisions 
of the Electric Lighting (Clauses) Act, 1899), the profits in any 
year of the electricity undertaking “ (a) if the reserve fund in 
respect of the undertaking does not amount to more than one- 
twentieth of the aggregate capital expenditure for the time being 
on the undertaking ’”’ shall be disposed of as therein set out ; 
“ (b) if the said reserve fund amounts to more than one-twentieth 
of the said aggregate capital expenditure, such amount as the 
corporation may think fit (not being less in cases where the 
said [profit is more than 1} per cent. on the outstanding debt 
of the undertaking! than the difference between the said [profit 
and that sum) shall be credited to the revenue account of 
the undertaking for the next following year,’’ and the charges 
for electricity were to be reduced accordingly. The plaintiffs 
brought an action claiming that the transfer was wrongful and 
contrary to the local Act, and that the defendants had thereby 
diminished the assets which fell to be taken over by the plaintiffs. 

DANCKWERTS, J., said that the defendants’ contention was 
that under their Act everything was paid into or out of the 
general rate fund, so that there was no actual cash attributable 
to the electricity undertaking ; and that their Act, unlike the 
general Act of 1899, contained no express prohibition against 
what had been done, which was accordingly lawful. Assistance 
was to be had from Allchin v. Coulthard {1942) K.B. 228, which 
dealt with a very similar private Act, though the question at 
issue was quite different. Lord Greene, M.R., was dealing with 
the contrast between a municipal general rate fund and the 
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particular accounts of the different municipal undertakings ; 
he said “‘ the word ‘ fund’ may mean actual cash resources , 
(e.g., in a bank), or it may be a mere accountancy expression 
used to describe a particular category which a person uses in 
making up his accounts ”’; and, later, ‘‘ a real payment cannot be 
made out of an imaginary fund: per Lord Macmillan in the Central 
London Railway case’ ((1937) A.C. 77). It might be that in the 
present case all the actual funds were in the general rates account, 
but that for the purposes of the undertaking certain funds were 
treated as falling to that undertaking, and that therefore those 
must be regarded not as separated cash but as a series of book 
entries for the purpose of ascertaining the financial situation of 
the undertaking. Even if that were so, it did not dispose of the 
plaintiffs’ claims, because, in considering what was to be taken 
over by the plaintiffs, one had to ascertain what were to be 
treated as the assets of the defendants in respect of their electricity 
undertaking, so it was not an answer to say that the assets in the 
defendants’ accounts were merely paper entries. The Act provided 
that the only amount the defendants might apply towards the 
rates was 1} per cent. on the amount of the debt; the transfer 
of £33,355 was unauthorised, and the plaintiffs were entitled to 
judgment. Judgment for the plaintiffs. 

APPEARANCES: H. I. Willis, Q.C., and H. F. J. Teague 
(I. A. Finn); Sir Andrew Clark, O.C., and Denys Buckley 
(Sharpe, Pritchard & Co., for Town Clerk, Exeter) 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 355 
GIFT OF INCOME TO WOMAN “ UNTIL SHE 
DEATH OF BENEFICIARY UNMARRIED 


In re Henry; Mussett v. Henry 


WILL: 
MARRIES ”’: 


Upjohn, J. 4th February, 1953 


Adjourned summons. 


A testator gave £2,000 to his trustees on trust to pay the income 
to his grand-niece M “ until she marries and then to settle the 
said sum upon her for her benefit as my trustees may think 
best.’’ MW died unmarried, and the trustees took out a summons 
to ascertain whether the gift formed part of her estate or fell 
into the testator’s residuary estate. 

UpjouHN, J., said that, apart from authority, he would have 
thought that the gift would have come to an end on death or 
marriage, and, as nothing was said regarding the disposition of 
the corpus on death, it would be undisposed of and _ fall into 
residue. It was, however, contended that the gift should form 
part of M’s estate in view of Pishion v. Cobb (1839), 5 My. & Cr 
145, in which there was a direction to pay the income of a fund 
to a legatee ‘“‘ so long as she shall remain unmarried,” with no 
gift over in terms of the corpus. Lord Cottenham, L.C., said : 
‘Tf, therefore, she had been single and unmarried, and had so 
remained, she would have been entitled to the dividends, without 
any limitation of time. Her interest would not have been 
determinable at her death but only by her ceasing to be 
single and unmarried.’”’ That decision had been severely criticised. 
Lord Selborne said in In ve Boddington (1884), 25 Ch. D. 685, 
that he did not understand it, and it was further criticised in 
In ve Mason {1910} 1 Ch. 695 by the Court of Appeal. However, 
in In ve Howard {1901} 1 Ch. 412, Farwell, J., had said that 
Rishton v. Cobb (supra) was binding on him. In every case in 
which it was criticised it was distinguishable, and must be 
regarded as binding, if applicable to the words of the present 
will; but it could not be so regarded. The testator had given 
the income to M until marriage, and then had disposed of the 
corpus ; though that disposition could not be quite appropriately 
described as a gift over, the testator’s intention was to dispose 
of the capital on marriage, and that distinguished /ishton v. Cobb. 
There would accordingly be a declaration that the gift fell into 
residue. Declaration accordingly. 

APPEARANCES: RR. W. Goff; G. M. Parbury ; Peter Foster ; 
N.S. S. Warren (Moon, Gilks & Moon ; Sharpe, Pritchard & Co ; 
Treasury Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 376 


WILL: ADVANCEMENT CLAUSE: ‘“ FOR THE PURPOSE 
OF ... BUSINESS”: MEDICAL PROFESSION INCLUDED 
In re Williams’ Will Trusts ; Chartered Bank of India, 
Australia and China v. Williams and Others 

Danckwerts, J. 6th February, 1953 
Adjourned summons. 
A testator made his will on 30th December, 1932 
nine-tenths of his residuary estate to his son for life determinable 


He gave 
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in certain events. He also gave his trustees a power of advance- 
ment in favour of the son up to one-quarter of his share. By that 
clause the trustees were empowered to advance to the testator’s 
son on his attaining thirty-five years of age “‘ for the purpose of 
starting my said son in business or for the advancement of any 
business in which he may be concerned.’”’ The son was a doctor, 
and the trustees asked the court to determine whether the word 
‘““ business ”’ in the clause included the medical profession ; and, 
if so, whether, in the exercise of their power under the clause 
they were entitled to purchase a house to be used by the son 
for the purpose of his profession, or partly for that purpose and 
partly as a residence. 

DANCKWERTS, J., said that it seemed to him that this clause 
ought not to receive a narrow construction, as it was plain that 
the object of the clause was to assist the son in providing himself 
with a gainful occupation in order to maintain himself in life. 
The meaning of the word “ business’’ seemed to him to be 
perfectly plain; on the meanings attributed to it in the 
dictionaries and in the authorities the word “ business ’’ was 
capable of including the practice of a profession. In Smith v. 
Anderson (1880), 15 Ch. D. 247, Sir George Jessel, quoting from 
the Imperial Dictionary, said business was a “‘ particular occupa- 
tion, as agriculture, trade profession ’’ The particular 
circumstances of the medical profession at the present time 
required examination, because the old practice of buying a share 
or a partnership had been largely superseded by the provisions 
of the National Health Service Act, 1946. The present situation 
was described in the Medical Practitioners’ Handbook (issued 
by the British Medical Association, 1950 ed., at p. 92). The 
evidence before him showed that it was common for it to be a 
condition of succession that the premises in which the surgery 
was situate, and where perhaps the previous doctor had lived, 
should be taken over by the applicant for succession. Accordingly, 
it was within the powers of the trustees to utilise the quarter 
of the fund available, or such part as they thought proper, for 
the purpose of assisting the son to purchase a house in connection 
with a prospective medical practice. The house in question 
must be one which was purchased by him because he wished to 
carry on a practice in a particular locality. 

APPEARANCES: Ky. W. Rubin, R. W. Goff, G. M. 
(Bentleys, Stokes & Lowless). 


Reported by Mrs. IRENE G. R 
QUEEN'S BENCH DIVISION 
BYELAW: L.C.C. REGULATIONS: BREACH: NO RIGHT 
OF ACTION TO MEMBER OF THE PUBLIC 
Newman ». Francis 
Hilbery, J. 


Parbury 


Moses, Barrister-at-Law| [2 W.L.R. 418 


2lst January, 1953 

Action. 

An Alsatian dog owned by the defendant was being taken for 
a walk by the defendant’s daughter, aged 13, on Hackney Downs, 
to which the London County Council Byelaws applied. She let 
go of the dog which jumped over a fence, causing the plaintiff, 
who was walking along a pathway, to fall and sustain injuries. 
The plaintiff claimed damages for serious personal injuries 
occasioned by her fall. She alleged, amongst other things, that 
a breach of byelaw 21 of the London County Council Byelaws 
gave her a cause of action. The case is reported on this point 
only. 

Hivpery, J., said that the principle on which one had to 
decide whether provisions or regulations made under statutory 
power were to be construed as giving a cause of action to a 
member of the public or to a particular person or class of persons 
in the case of a breach, had been considered many times, and had 
recently been re-stated in the House of Lords in Cutler v. 
Wandsworth Stadium, Ltd. {1949} A.C. 398 by Lord Simonds. 
In that case it was held that the obligations imposed by the 
section of the Act there under consideration were only enforceable 
by proceedings for the penalties specified and not by the class 
of persons affected by the provisions of that particular statute. 
It appeared to him that, under the statute, the London County 
Council was given power to make enforceable byelaws such as 
these for the regulation and conduct of their parks, gardens and 
open spaces. He was satisfied that these byelaws were intended 
for enforcement by the public authority, the London County 
Council, by way of proceedings for the penalties ; but there was 
nothing to indicate that they were intended to give a cause of 
action at law to the members of the public, either against one 
another or against the London County Council. With regard 
to the particular byelaw relied on, it was to be observed that 
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it was essentially a byelaw intended for the comfort and con- 
venience of those using the parks and gardens. It was like the 
rest of the byelaws, a power taken under statutory authority by 
the London County Council to enable them effectually to control 
their parks, gardens and open spaces under the penalties provided 
by those byelaws; they were not intended to give the public 
a cause of action if the London County Council failed to enforce 
them or if other members of the public failed to observe them. 

APPEARANCES: L. J. Solley (Miller, Clayton & Co.) ; Michael 

C. Parker (J. Clifford Watts). 
[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R 402 
ROAD TRAFFIC: INSURANCE: INSURANCE COMPANY 
ADMITTEDLY ‘“ ON RISK” 
Carnill v. Rowland 
Lord Goddard, C.J., Lynskey and Pearson, J J. 
3rd February, 1953 

Case stated by Sheffield justices. 

The defendant was the owner of a motor-cycle and sidecar ; 
his insurance policy contained the condition “ use of the cycle 
is only permitted when a sidecar or box-carrier is attached.” 
In July, 1952, he removed the sidecar body from its frame, and 
used the cycle as a bare three-wheeled chassis on the road. 
He was summoned for driving uninsured. The prosecutor con- 
tended that, to comply with the policy, the sidecar body must 
be permanently attached, and that the test whether there was 
a policy of insurance in force was not whether the insurers 
considered themselves “ on risk,’’ but whether they were in law 
liableto indemnify the user if an accident had occurred. Evidence 
was given by the insurers that they considered that the machine 
was a sidecar for the purposes of the policy. The justices, being 
of opinion that the defendant’s use of the machine was covered 
by insurance, dismissed the information. The prosecutor appealed 

Lorp GopDARD, C.J., said that it had often been remarked 
that it was inconvenient that such cases as the present, which 
sometimes raised nice questions of insurance law, had to be 
decided in the absence of the insurers. For that reason it was 
to be hoped that use would be made of the arrangement whereby 
the police could consult the insurers as to whether they considered 
themselves “ on risk ’’ ; if they were of that opinion the mischief 
of the Act did not arise, because the user would be indemnified 
against any accident arising. In the absence of the insurers, the 
decision of the court in cases like the present might have some 
persuasive effect, but in no way bound the parties to the contract 
of insurance if they went to law. In the present case the justices 
had come to the conclusion that the defendant was insured, and 
there was no reason to differ from them. As the insurers had 
said that they read the policy as meaning that at the material 
time the attachments to the cycle satisfied its conditions, there 
was no reason to hold that the defendant was then uninsured. 

LYNSKEY and PEARSON, JJ., agreeing, expressed the opinion 
that the view of the insurers would have to be disregarded, 
if there was no ambiguity in the language of the policy, and if 
they plainly misconstrued it in holding themselves ‘ on risk.” 
Appeal dismissed. 

APPEARANCES: P. Wrightson (Sharpe, Pritchard & Co., for 
Town Clerk, Sheffield); R. Stock (A. J. A. Hanhart, for Neal, 
Scorah, Siddons & Co., Sheffield). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 380 
PRIVATE VEHICLE TOWING UNLADEN CARAVAN: NOT 
USED FOR CARRIAGE OF GOODS OR BURDEN 
Pearson v. Boyes 


Lord Goddard, C.J., Lynskey and Pearson, JJ. 
4th February, 1953 

Case stated by Lincolnshire justices. 

The defendant used a utility van, constructed for the carriage 
of goods but licensed as a private vehicle, to tow a caravan on a 
public road. No goods were being carried in either the van or 
the caravan at the time. The defendant was charged with 
unlawfully using the van on a public road for a purpose which 
brought it within a class of vehicles on which a higher rate otf 
duty was chargeable, such higher rate of duty not having been 
paid, contrary to s. 13 of the Vehicles (Excise) Act, 1949. The 
justices considered that the van was not a “ goods” vehicle 
within s. 27 of the Act and dismissed the charge. The prosecutor 
appealed. 
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LorpD GopDARD, C.J., said that the Act was concerned primarily 
with the haulage of vehicles or vehicles used for haulage. For 
himself, he would be content to decide the case on the same lines 
as the court decided Cook v. Hobbs [1911] 1 K.B. 14; if it was 
desired to tax those vehicles they should be taxed in clear words, 
and if it was necessary to hunt about through a large number of 
sections and consider a large number of cases it showed that the 
Legislature had not used clear and precise words showing that 
a tax was to be imposed. Ifa utility van was used with a trailer 
which was laden with goods it would seem that it would be being 
used for the conveyance of goods because it was the van which 
was conveying the goods from point to point. As the Act seemed 
to differentiate between haulage and towage, and carriage, and 
because the whole matter was so vague and debatable, he could 
not see that the justices were wrong. 


LYNSKEY and PEARSON, JJ., agreed. Appeal dismissed. 
APPEARANCES: J. P. Ashworth (Treasury Solicitor); the 


respondent did not appear and was not represented. 


{Reported by Miss J. F. Lamps, Barrister-at-Law] [1 W.L.R. 384 


ROAD TRAFFIC: USE OF MOTOR VEHICLE FOR 
PURPOSE ATTRACTING HIGHER LICENCE DUTY : 
“ CRIMINAL OFFENCE ” 

Brown v. Allweather Mechanical Grouting Co., Ltd. 
Lord Goddard, C.J., Lynskey and Pearson, JJ. 
5th February, 1953 

Case stated by Oxfordshire justices. 

The respondents were charged with aiding and abetting a driver 
in their employment in the commission of a ‘“‘ summary offence ’”’ 
under s. 13 (2) of the Vehicles (Excise) Act, 1949, in that, while 
there was then in force a certain licence taken out for a mechani- 
cally propelled vehicle belonging to the respondents, namely, 
a goods vehicle, he had used the vehicle for a purpose in respect 
of which a higher rate of duty was chargeable, thereby incurring 
“the penalty ”’ imposed by s. 13 (2) of the Act. Before the 
court of summary jurisdiction the preliminary point was taken 
on behalf of the respondents that s. 13 (2) did not create an 
offence punishable on summary conviction within the meaning 
of s. 5 of the Summary Jurisdiction Act, 1848, and that therefore 
the respondents could not be convicted of aiding and abetting. 
The justices upheld the objection and dismissed the information. 
The prosecutor appealed. " 

LORD GopDARD, C.J., said that the court were indebted to 
counsel for the respondents for raising an interesting and important 
point which had not occurred to anyone before, namely, that 
s. 13 (2) of the Vehicles (Excise) Act, 1949, did not create an 
offence punishable on summary conviction and that consequently 
s. 5 of the Summary Jurisdiction Act, which dealt with the 
prosecution of aiders and abettors of summary offences, had no 
application. Concisely stated, the point raised was that the 
sanction provided by the Act of 1949 for using a vehicle covered 
by a particular licence for a purpose requiring a different class 
of licence was a monetary penalty which could be recovered in 
various forms of proceedings but was not an offence in the sense 
that it was punishable as a criminal offence. There were no words 
in s. 13 (2) which referred to a summary conviction or a summary 
trial or to fines or anything which indicated that a criminal 
offence was created. It was observable that s. 15, which dealt 
with using vehicles without a licence at all, imposed the same 
penalty as that imposed by s. 13 (2) and referred to an “ offence ”’ 
being committed. He did not think that the mere fact that the 
word “ offence’’ was used there showed that it was to be 
regarded as a criminal offence. Passages in the judgment of the 
Master of the Rolls in A.-G. v. Bradlaugh (1885), 14 O.B.D. 667, 
fully supported the argument for the respondents. The Master 
of the Rolls pointed out that where a penalty was imposed for 
doing a particular act, the penalty was the only sanction and 
the recovery of the penalty, if that were the only consequence, 
did not make the prohibited act a crime. There were formerly 
many statutes which prohibited the doing of certain acts and 
imposed, as the sanction, the recovery of a penalty which the 
Acts often provided could be recovered by a common informer 
until that particular form of public nuisance was abolished by 
the Common Informers Act, 1951. In his (Lord Goddard, C. J.’s) 
view, an excise penalty was something quite different from a fine. 
It was recoverable before justices and it ought to be recovered 
by way of complaint. He only said that for this reason : people 
who saw the present case might think that they had been wrongly 
ordered to pay, but that court would not encourage anyone to 
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apply for a free pardon on the ground that he had been convicted 
of an offence of which he was not guilty because the proceedings 
against him had been by way of information instead of complaint. 
If such a person had done the prohibited act, he incurred the 
penalty which had been imposed. On the point raised by the 
case, the justices had come to a perfectly right decision in point 
of law and the appeal therefore failed. 
LYNSKEY and PEARSON, JJ., agreed. 
APPEARANCES: J. P. Ashworth (Treasury Solicitor) ; Roland 
Brown (Cripps, Harries, Hall & Co.). 
Reported by Puitip B, DurNForp, Esq., Barrister-at-Law] [2 W.L.R. 402 


DISCHARGE OF TRADE EFFLUENT INTO SEWER : 
INDIRECT DISCHARGE WITHOUT CONSENT OF 
LOCAL AUTHORITY 


Yorkshire Dyeing & Proofing Co., Ltd. v. Middleton Borough 
Council 
Lord Goddard, C.J., Lynskey and Pearson, J J. 
5th February, 1953 

Case stated by Lancaster Quarter Sessions. 

Before 1937 the appellant company occupied a dye works from 
which, with the consent of the local authority, a trade effluent 
was discharged into the local authority’s sewer. In 1946 the 
company acquired adjoining premises which had been a foundry, 
and made them into part of their works as a new dye-house, in 
which a trade effluent was produced in addition to that produced 
in the old premises. The effluent from the new premises was 
carried into the old premises where it was blended with the 
effluent there produced and the effluent so blended was discharged 
into the sewer from the old premises. The total volume of the 
effluent discharged did not exceed the quantity discharged from 
the old premises on any one day during the year ended 3rd March, 
1937, and the rate of discharge was not higher than the old rate. 
No consent of the local authority was given with regard to the 
discharge from the new premises. The company were convicted 
before a court of summary jurisdiction for contravening the 
provisions of s. 2 (1) of the Public Health (Drainage of Trade 
Premises) Act, 1937, and their appeal to quarter sessions was 
dismissed. Section 2 (i) of the Act prohibits the discharge of a 
trade effluent into a public sewer unless a trade effluent notice 
is served on the local authority, giving certain particulars, which 
is deemed to be an application for the consent to the discharge. 
By s. 4 (1) the consent of a local authority is not required in 
respect of trade premises if any effluent of a similar character 
was discharged from “‘ those premises ”’ within the period of one 
year ending on 3rd March, 1937, and the quantity and rate of 
discharge of the effluent were not higher than the highest at 
which it was discharged during any one day of the relevant 
period. 

Lorp Gopvarp, C.J., said that the question to be determined 
turned principally on s. 4 (1) of the Act and s. 14, the definition 
section. It might be said that it was not easy to see why the 
local authority should object to the discharge of the effluent in 
the present case since the appellants were not discharging any 
more or different effluent now than they were in 1937, but the 
court had to consider whether the case came within the exemption 
in s. 4 (1). The definition of trade effluent in s. 14 sanl that it 
must be ‘ wholly or in part produced in the course of business 
carried on at trade premises, and, in relation to any trade 
premises, it means any liquid which is so produced in 
the course of any trade or industry carried on at those premises.” 
He agreed with quarter sessions that the whole question depended 
on whether or not the trade effluent which was now going into 
the sewer was produced at the same premises as those at which 
it was produced before March, 1937. Quarter sessions took the 
view that it was not, because it was now the effluent of two 
premises and not of one set of premises. They held, as he thought, 
rightly, that the old foundry, which had now become the new 
dye-house, was not a part of the old premises but formed new and 
separate premises, and it seemed to him impossible to say that 
the trade effluent which was now being produced in the new dye- 
house was not being discharged into the local authority’s sewer. 
It was true that it passed through the old premises and mingled 
there with the effluent produced in them, but none the less the 
effluent produced was being produced in the new premises and 
was being discharged from the old premises into the sewer. For 
those reasons, though he rather regretted it, he thought that 
quarter sessions came to a right decision and the appeal therefore 
failed. It might be that if the local authority sought to impose 
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conditions, the appellants would have a right of appeal to the 
Minister, but what view he would take was not a matter for the 
court. 

LYNSKEY and PEAkSON, JJ., agreed that the appeal should be 
dismissed. They were of opinion that “‘ discharge ’’ in s. 2 (1) 
of the Act meant discharge either directly or indirectly. 

APPEARANCES : Harold Willis, O.C., and C. T. B. Leigh (Charles 
Russell & Co., for Skelton & Co., Manchester) ; Kenneth Diplock, 
Q.C., and J. D. Cantley (Sharpe, Pritchard & Co., for Frank 
Johnston, Town Clerk, Middleton). 


{Reported by Puitie B. DuRNFoRD, Esq., Barrister-at-Law] [1 W.L.R. 393 


COMMITTAL ORDER FOR NON-PAYMENT OF ARREARS 
UNDER MAINTENANCE ORDER: RIGHT TO SECURE 
RELEASE ON PAYMENT OF ORIGINAL ARREARS 
R. v. Miskin Lower, Glamorganshire Justices ; Ex parte Young 
Lord Goddard, C.J., Croom-Johnson and Pearson, J J. 
6th February, 1953 

Application for an order of mandamus. 


A husband was {£7 12s. 6d. in arrears under a maintenance 
order requiring him to pay £2 10s. a week to his wife. Justices 
made a committal order in respect of the arrears, suspended on 
condition that he paid the sums provided for in the maintenance 
order and in addition 2s. a week in respect of the arrears. The 
husband made three payments of £2 each and, on being arrested, 
a further payment of £1 12s. 6d.; he was then released on the 
footing that he had paid the original debt in full. No other 
payments having been made, the wife applied to the justices to 
implement the terms of the suspended committal order ; and the 
justices refused. On the ground that the payments should have 
been appropriated to current payments of maintenance and that 
the justices were wrong in refusing her application, the wife 
applied for an order of mandamus directed to the justices and 
requiring them to exercise their discretion under s. 9 of the 
Summary Jurisdiction (Married Women) Act, 1895, and s. 8 of 
the Money Payments (Justices Procedure) Act, 1935, and in 
particular to consider committing the husband to prison for 
non-payment of arrears under the maintenance order. 

PEARSON, J., reading the first judgment, said that the committal 
order remained throughout the sanction for non-payment of the 
original debt, and the postponement of the issue of the committal 
order on condition that the defendant regularly paid the amounts 
of the weekly payments plus some addition on account of the 
arrears which constituted the original debt merely gave to him a 
beneficial option and did not deprive him of the right to secure 
a discharge of or release from the committal order by payment 
of the original debt. If he did not exercise the option and failed 
to keep up the current payments, he would be liable to further 
proceedings and a new committal order in respect of the new 
arrears, but the existing committal order retained its original 
character as the sanction for the original debt and was not 
converted into a sanction for the growing total of the original 
debt plus the accumulating new arrears. In his opinion the 
defendant was entitled to secure a discharge of or release from 
the committal order by paying the original debt of £7 12s. 6d., 
notwithstanding that he had not complied with the conditions 
on which the committal order was suspended and further arrears 
had accrued. Whether the defendant was rightly considered to 
have paid the original debt depended on the facts of the particular 


case. He would be likely to wish the payments amounting to 
ROYAL ASSENT 
The following Bills received the Royal Assent on 


12th February :— 


Consolidated Fund 
Law Reform (Personal Injuries) (Amendment) 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read Second Time :— 
Therapeutic Substances (Prevention of Misuse) Bill [H.L.] 
{12th February. 
In Committee :— 


University of St. Andrews Bill [H.L.] {12th February. 
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£7 12s. 6d. to be utilised in discharge of the original debt. He 
was not exercising his option to comply with the conditions of 
suspension because he was not paying £2 12s. a week. He (his 
lordship) was of the opinion that the husband was entitled to 
appropriate or have appropriated the £7 12s. 6d. to the discharge 
of the original debt, and he was rightly considered to have paid 
the original debt. Accordingly in his (his lordship’s) opinion the 
application failed and should be dismissed. 

PEARSON, J., read a concurring judgment of CROOM-JOHNSON, J. 

Lorp GopDARD, C.J., said that he agreed with the judgment 
of Pearson, J. At first sight it would seem that, if justices 
suspended the operation of a committal order on certain terms 
with which the person affected did not comply, the order ought 
to take effect and a warrant should issue, but a person could 
only be committed for arrears, and those must be arrears which 
had accrued when application for committal was made. The 
justices were right in refusing to commit, but they could have 
made a fresh order in respect of the arrears which had accrued 
since the date of the committal order. If the justices had powers 
similar to those conferred by r. 6 of the Matrimonial Causes 
(Judgment Summonses) Rules the present difficulty and seeming 
anomaly would not arise. The present proceedings had taken 
the form of an application for mandamus, but there was no doubt 
that the matter could be raised by way of special case, and he 
(his lordship) thought it would be most desirable if all appeals 
relating to matters under the Summary Jurisdiction (Married 
Women) Acts were brought to the Probate, Divorce and Admiralty 
Division. If the practice were changed by rule or by an order 
of the Lord Chancellor under s. 57 of the Judicature Act, 1925, 
it would be a desirable alteration. Application dismissed. 

APPEARANCES : David Pennant (Rhys Roberts & Co., for Graeme 
Kemp, Cardiff); F. Elwyn Jones (Theodore Goddard & Co., for 
Morgan, Bruce & Nicholas, Pontypridd). 


{Reported by Miss J. F. Lams, Barrister-at-Law] (2 W.L.R. 409 


COURT OF CRIMINAL APPEAL 


CRIMINAL LAW: EVIDENCE: WITNESS CALLED FOR 
DEFENCE AFTER SUMMING-UP 
R. v. Sanderson 
Lord Goddard, C.J., Lynskey and Pearson, JJ. 
9th February, 1953 

Application for leave to appeal against conviction. 

The applicant was convicted of wounding with intent and 
assault, and sentenced to three years’ and eighteen months’ 
imprisonment to run consecutively. At the trial, a witness whom 
the defence desired to call did not arrive until a late stage when 
the summing-up was almost completed. After the summing-up, 
the witness was called on the application of the defence, and the 
recorder dealt with his evidence in a supplementary summing-up. 

PEARSON, J., said that in R. v. Owen [1952] 2 Q.B. 362; 
96 Sov. J. 281, it was held to be wrong that a witness for the 
prosecution should be called after the summing-up; but the 
present case was distinguishable in that it was the defence which 
was accorded extra liberty. Such an event ought not to be of 
frequent occurrence ; but, after careful consideration, the court 
thought that the recorder was fully justified in the rather unusual 
course which he took. Appeal dismissed. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


THE WEEK 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time— 
Prevention of Crime Bill [H.C.] [12th February. 
To prohibit the carrying of offensive weapons in public places 
without lawful authority or excuse. 


[1 W.L.R. 392 


Read Second Time :— 
Belper Urban District Council Bill [H.C.] 
Coventry Cathedral Bill [H.C. 
Dover Harbour Bill [H.C.] 
Herts and Essex Water Bill [H.C.] 
Metropolitan Water Board Bill [H.C.} 


[9th February. 
[9th February. 
[9th February. 
[9th February. 
[9th February. 
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Milford Docks Bill [H.C. 
Newport Corporation Bill [H.C. 
Oxford Corporation Bill (H.C. (9th February. 
Rhoanglo Group Bill [H.C. (9th February. 
Road Transport Lighting (Amendment) Bill [H.C.] 
[13th February. 
{9th February. 
(9th February. 


[9th February. 
(9th February. 


Tees Valley Water Bill [H.C. 
University of Southampton Bill [H.C. 


2 Committee :—- 


Iron and Steel Bill [H.C.] [12th February. 


B. QUESTIONS 
TRAFFIC INDICATORS (NEW REGULATIONS) 
Mr. LENNOX-Boypb stated that he had decided that both the 
kmaphore and the flashing types of indicators should be 
permitted on motor vehicles, and draft regulations to give effect 
to this decision would be circulated shortly. [9th February. 


STAMP Duty REcEIPTS (CONVEYANCES) 
Mr. Boyb-CARPENTER said that the yield of stamp duty in 
respect of conveyances on sale of land and houses where the 
ponsideration did not exceed £1,500 was £2,128,000 in 1949-50, 
pid 42,167,000 in 1950-51. {12th February. 


EXCISE PENALTY 
Sir Davip MAXWELL FyYFe said he was making inquiries into 
pb case before magistrates at Gundleton, Lancashire, on 
rd February when men charged with being in unlawful pursuit 
pi game were subjected to an Excise penalty of £20 each, in 
addition to a fine of 10s. plus 10s. costs, with advocate’s fee of 
44s, {12th February. 


STATUTORY INSTRUMENTS 


Argyll County Council (Allt Nam Manach, Saddell) 
Order, 1953. (S.I. 1953 No. 166 (S. 18).) 5d. 

Assessor of Public Undertakings Valuation Roll (Procedure 
Dates) (Scotland) Order, 1953. (S.I. 1953 No. 168 (S. 19).) 
Draft Cotton Industry Development Council (Amendment 
No. 2) Order, 1953. 8d. 
Minburgh-Carlisle Trunk Road 
1953. (S.I. 1953 No. 158). 


Water 


(Canonbie By-Pass) Order, 


Honours and Appointments 









The Queen has approved the appointment of Mr. FRANCIs 
JHN WATKIN WILLIAMS, Q.C., to be Deputy Chairman of Flint 
uarter Sessions; of Mr. GEOFFREY LAWRENCE, Q.C., to be 
airman of West Sussex Quarter Sessions; of Mr. Brucr 
GAR DutTTon-BrRiANtT to Deputy Chairman of West Sussex 
marter Sessions; and of Mr. Lewis NoEL VINCENT EvaANs, 
3.E., to be Deputy Chairman of Merioneth Quarter Sessions. 





rhe Chancellor of the Duchy of Lancaster has appointed 
t. Fenton ATKINSON to be Judge of the Salford Hundred 
irt of Record in the place of Mr. Justice Gerrard. 

wir ALAN E tis, Q.C., and Mr. RopGEk WINN have been 
sted Masters of the Bench of the Inner Temple. 

Mr. J. M. Barron, solicitor, of Penzance, has been appointed 
nder-Sheriff of Cornwall. 

Mr. D. O. PEppER has been appointed an assistant solicitor in 
he Grantham Town Clerk’s department. 


#gal Service: Mr. P. N. Datton, Solicitor-General, Fiji, to be 
#gal Adviser to the High Commissioner for the Western Pacific 
and Attorney-General, British Solomon Islands Protectorate ; 
lr. T. R. Penny, Deputy Registrar of the Supreme Court, 
Kenya, to be Registrar of the Supreme Court, Kenya; Mr. J. P. 
KIRBY, to be Legal Officer, Federation of Malaya ; and Mr. W. R. 
VICKHAM, to be Magistrate, Aden. 

Mr. K. G. BrNNeET?, Solicitor-General, Nyasaland, to be 
‘usne Judge, Uganda; Mr. T. R. Hapwortu, Federal Counsel, 
ederation of Malaya, to be Senior Federal Counsel, Federation 


Lest following appointments are announced in the Colonial 
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Excess Profits Levy (Mineral 
(S.I. 1953 No. 142.) 6d. 

Fur Wages Council (Great Britain) Wages Regulations (Holidays) 
Order, 1953. (S.1. 1953 No. 143.) 6d. 


Producers) Regulations, 1953. 


Heywood and Middleton Water Order, 1953. (S.1. 1953 
No. 162.) 5d. 

Importation of Plants (Scotland) Amendment Order, 1953. 
(S.I. 1953 No. 147 (S. 16).) 

Import Duties (Exemptions) (No. 1) Order, 1953. (5.1. 1953 


No. 141.) 

Iron and Steel Prices Order, 1953. 

Iron and Steel Scrap (Amendment No. 1) Order, 1953. 
1953 No. 170.) 

London Traffic (Children Crossing Traffic Notices) Regulations, 
1953. (S.1. 1953 No. 171.) 5d. 

London Traffic (Prescribed Routes) (No. 7) 
(S.I. 1953 No. 172.) 

Milk Distributive Wages Council (Scotland) Wages Regulation 
(Holidays) Order, 1953. (5.1. 1953 No. 144.) 6d. 

North of Scotland Hydro-Electric Board  (Constructional 
Scheme No. 68) Confirmation Order, 1953.  (S.1. 1953 No. 178 


(S.I. 1953 No. 169.) Sd. 
(SE. 


Regulations, 1953. 


(S. 20).) 
Ostrich and Fancy Feather and Artificial Flower \Wage 
Council (Great Britain) Wages Regulation (Amendment) 


Order, 1953. (S.1. 1953 No. 165.) 

Parrots and Miscellaneous Birds (Prohibition of Importation) 

Order, 1953. (S.I. 1953 No. 151.) 

Retention of Cables and Pipes under and over Highways 

(Cambridgeshire) (No. 1) Order, 1953.  (S.I. 1953 No. 174.) 
Retention of Main and Pipe under Highway (I<incardine 

shire) (No. 1) Order, 1953. (S.I. 1953 No. 173.) 

Sale of Diseased Plants (Scotland) (Amendment) Order, 1953. 

(S.I. 1953 No. 148 (S. 17).) 

Stopping up of Highways (Essex) (No. 1) Order, 1953. (S.1. 

1953 No. 155.) 

Stopping up of Highways (Lancashire) 

(S.1. 1953 No. 156.) 

Stopping up of Highways (Sheffield) (No. 2) Order, 1953. (S.I. 

1953 No. 154.) 

Stopping up ef Highways (Worcestershire) (No. 1) Order, 1953. 

(Si/1953 No; 157:) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
102-103 Fetter Lane, E.C.4. The price in 
otherwise stated, is 4d., post free. 


(No. 1) Order, 1953. 


unless 


each case, 


NOTES AND NEWS 


of Malava; Mr. D. C. Jackson, Federal Counsel, Mederation of 
Malaya, to be Senior Federal Counsel, Federatyon of Malaya ; 
Mr. L. D. Jrerreries, Assistant Registrar-General, Tanganyika, 
to be Resident Magistrate, Tanganyika; Sir ENocH JENKINS, 
Chief Justice, Nyasaland, to be Justice of Appeal, East African 
Court of Appeal; Mr. A. G. Lowe, Legal Secretary, Malta, to be 
Puisne Judge, Tanganyika; Mr. N. P. Carrick-ALLAN to be 
Crown Counsel, Tanganyika ; Mr. T.C. CREEDON to be Magistrate, 
Hong Kong; Mr. H. H. B. How to be Magistrate, Hong Kong ; 
Mr. I. M. Lewis to be Crown Counsel, Nigeria ; Mr. B. C. Roperts 


to be Crown Counsel, Northern Rhodesia; Mr. J. G. SAMUELS 
to be Crown Counsel, Tanganyika. 
Personal Notes 
Mr. H. J. Backhouse, D.F.C., senior assistant solicitor to 


Bedfordshire County Council, was married on 
to Miss Betty Margaret Pratt, of Wellingborough. 


15th January 


Mr. William Charles Lea, who had been with Messrs. Lowe & Co., 
of the Temple, for sixty-two years, retired on 31st October last 
from the position of chief cashier, which he had held for many 
years. 


Miscellaneous 
Land 


eiven by 


\ public lecture on Occupation and Possession of 
(Inaugural Lecture in the Chair of english Law) wall be 
Professor F. R. Crane, LL.B., at King’s College, London, at 
5.30 p.m. on Tuesday, 24th February, Admission is free, without 


ticket. 








138 [Vol. 97] THE 
CHILD ADOPTION COMMITTEE 
The Departmental Committee appointed by the Home 


Secretary and Minister for Welsh Affairs and the Secretary of 
State for Scotland to consider whether any changes in the law 
relating to the adoption of children are desirable has held its 
first meeting and is ready to consider evidence. Any person or 
body wishing to submit evidence to the committee should 
forward a statement of the points it is wished to make to the 
Secretary, Miss. J. M. Northover, Room 574, Horseferry House, 
S.W.1. 


TYNE DEVELOPMENT PLAN 
APPROVED 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Newcastle upon Tyne. 
The plan, as approved, will be deposited in the council offices 
for inspection by the public. 


NEWCASTLE UPON 


L.C.Cc. DEVELOPMENT PLAN INQUIRY 
OBJECTIONS CONCERNING HACKNEY, STOKE NEWINGTON, 
SHOREDITCH, BETHNAL GREEN AND BERMONDSEY 
Objections relating to Hackney, Stoke Newington, Shoreditch, 
Bethnal Green and Bermondsey will begin to be heard at 10.30.a.m. 
on Monday, 2nd March, at the inquiry into objections to the 
development plan for the County of London. 


ADDRESS: SOLICITOR, MINISTRY OF 
NATIONAL INSURANCE 
On 9th March, 1953, the Solicitor’s Office, Ministry of National 
Insurance, 64 Victoria Street, $.W.1, will move to 30 Euston 
Square, London, N.W.1 (Telephone: EUSton 4306). 


CHANGE OF 


NEW BUSINESS NAMES REGISTERED IN 1952 
The Board of Trade state that during the year ended 
31st December, 1952, there were 28,304 new registrations under 
the Registration of Business Names Act, 1916, bringing the total 
number on the register to 632,240. Nine prosecutions were 
instituted during the year for non-compliance with the provisions 
of the Act. A conviction was obtained in every case. 


COUNSEL SUMMONSES TO REGISTRAR IN 
LONDON 

A Registrar’s Direction, dated 13th February, 1953, states 
that on and after the 9th March, 1953, all summonses at which 
counsel appear will normally be heard during sittings before a 
registrar sitting at the Royal Courts of Justice, Strand, W.C.2, 
on Monday, Tuesday, Wednesday, Thursday and Friday after- 
noons in each week from 2.15 p.m. onwards. Any summons, 
the hearing of which is estimated to last over half an hour, 
may, if the solicitor so wishes, be referred to the Clerk to the 
Senior Registrar for a special appointment at the Divorce 
Registry, Somerset House. In vacation, counsel summonses 
will be.heard at the Divorce Registry, Somerset House. Solicitors 
are reminded that if either side intends to appear by counsel 
the summons lodged in the Registry must be so marked and the 
other parties notified. 


DIVORCE : 





PROBATE PRACTICE : SPANISH WILLS 

The Senior Registrar of the Principal Probate Registry states 
that the Practice Note of the 17th November, 1939, which 
requires certain certificates from the Registry of Last Wills at 
Madrid has been cancelled. The Senior Registrar considers that 
the validity of a Spanish will should be adequately established 
by an affidavit of law. In ordinary circumstances the registrars 
will not look behind the affidavit of law. 


THE SOLICITORS ACTS, 1932 to 1941 
ARTHUR ROBERT MatcoLm EL ts, of ‘ Byways,’’ 6 Parkside, 
Derby Road, Beeston, Nottingham, formerly of 5 and 7 Burton 
Street, Nottingham, Solicitor, having, in accordance with the 
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provisions of the Solicitors Acts, 1932 to 1941, made applicatigy 
to the Disciplinary Committee constituted under the Act that h 
name might be removed from the Koll of Solicitors at his ow 
instance on the ground that he desires in due course to be calle 
to the Bar, an Order was, on the 12th February, 1953, made b 
the Committee that the application of the said Arthur Rober 
Malcolm Ellis be acceded to and that his name be remove; 
accordingly from the Roll of Solicitors of the Supreme Cour 


Wills and Bequests 
Mr. J. M. Haslip, solicitor, of Twickenham, left £96,535. 


Mr. John A. Bristol, left £17,9s 
(£17,887 net). 


Lewis, solicitor, of 


SOCIETIES 
UNITED LAW CLERKS’ SOCIETY 
121st ANNIVERSARY FESTIVAL DINNER 
The stewards conducting the United Law Clerks’ Society’ 
Anniversary Festival have pleasure in announcing that The Righ 
Hon. Viscount Simon will preside at this year’s festival dinner 
which is to be held at the Connaught Rooms, London, W.C.2, o 
Monday, 9th March, 1953, at 7 p.m. Viscount Simon will bj 
supported by some of Her Majesty’s judges, by members of th 
Bar and of the solicitors’ branch of the profession, and thei 
ladies ; also by members of the society and their friends, ladie 
and gentlemen. Application for tickets may be made to thg 
Secretary of the Society at 2 Stone Buildings, Lincoln’s Inna 
London, W.C.2. Telephone CHAncery 6913. 


GRAY’S INN 

Wednesday, 11th February, being the Grand Day of Hilar 
Term, 1953, the Treasurer, the Hon. Mr. Justice Barnard, and th 
Masters of the Bench entertained to dinner in Hall the followin 
The Right Hon. Lord Oaksey, D.S.O.; The Right Hon 
The Right Hon. Sir Alfred Bucknill, O.B.E. 
The Hon. Mr. Justice Lynskey; Sir Thomas Barnes, G.C.B 
C.B.E. (Treasury Solicitor); Sir Gerald Wollaston, K.C.B. 
Kk.C.V.O.; Sir Harold Emmerson, K.C.B.; and the Warden o 
Merton College, Oxford (Mr. G. R. G. Mure). The Benchers 
present in addition to the Treasurer were : The Hon. Mr. Justicg 
Hilbery; Mr. R. Warden Lee; Sir Arnold McNair, C.BE 
O.C.; Sir Arthur Comyns Carr, 0.C.; The Hon. Mr. Justice 
McNair; Sir Leonard Stone, O.B.E.; Sir John Forster, K.B.E. 
Q.C.; Mr. Henry Salt, Q.C.; Mr. H. Durley Grazebrook, Q.C. 
The Right Hon. Lord Reid; The Hon. Mr. Justice Gerrard} 
Mr. George Pollock, Q.C.; The Right Hon. Sir Lionel Leach, 
O.C.; Mr. Edward Maufe, R.A.; Mr. R. C. Vaughan, O.BE 
M.C., O0.C.; Mr. G. W. Tookey, Q.C.; Mr. Dingle Foot with th 
Preacher (The Rev. Canon F. H. B. Ottley, M.A.) ; and th 
Under-Treasurer (Mr. O. Terry). 


guests: 
Lord Cohen ; 





The first annual meeting of the Reading branch of th 
SoLicitoRs’ MANAGING CLERKS’ AssocIaTION took place recently 
The chairman, Mr. E. W. Wyeth, reported a fairly successfu 
first year’s work, and lectures by barristers had received goo 
support. Mr. Wyeth said that the Reading Solicitors’ Associatio 
had made them a grant of £25 towards the cost of these lectures 
He added that, again in conjunction with the Solicitors 
Association, the branch were providing lectures for junior la\ 
clerks. The following officers were elected: Mr. H. H. Dennis 
of Newbury, chairman; Mr. C. Chase, of Reading, vic¢ 
chairman ; and Mr. Halsall, secretary. Mr. D. H. S. Fuller wa 
re-elected hon. treasurer. 
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